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CASES IN EQUITY 

jlroubo and BBTBBMINBD 

IN THE SUPREME COURT 



NORTH CAROLINA, 

AT BALEIGH. 



DECEMBER TERM, 1851, 



JOHN C. ATKINS m. FRANCIS J. KRON AND AL. 

la tatimAtiiig the rtlAttra value of a Ufe-ettate and a remainder or revenion 
in real ]iropertT» there is no geaeral rule which can be properly applied in 
thie State. Every case must depend upoo its own peculiar circumstaneeii 
to be weighed and adjudged on a reference to the Clerk. 

If exceptions are taken to the report, the Court will only look to the evidAe« 
produced before the Clerk; and, if not satisfiedi will refer the case bade 
lor other and fbUer proof. 

The best mode^ m cases of this kind* when the parties are upon an equal 
Ibotiog, so far as regards the protection of their interests, is to have a sale 
•f the premises, after which the relative estimate can be easily made 

Hm case of Jonu t Sherrod, 2 Dev. and Bat. 179| cited and approved. 

This opinion was delivered at December Term, 1843, of 
this Court* upon exceptions to the Master's report, but. be* 
ing accidentally, overlooked at the time, has not heretofore 
been published. 



SUPREME COURT. 



Atkins r. Krou. 



RuFPiN, C. J. Under the interlocutory order, made at 
the last term in this cause, 2 Ire. Eq. 424, the master has 
reported that France^ Augustas De ia^othe and Mary 
C. Kron were not qualified to hold land in this State, at 
the death of the testator. 

To that the couQsel for the Forestiers have excited, 
beiaOK, in 1824, Mrs. Krou niade a dtclaration m this 
Court of her intention to become a citizen, and Frances A. 
De la Mothe made a similar declaration in 1840. 

The exception must be overmled. The ,testator died in 
1838, and therefore clearly the brother could not take land 
when the testator died and the. legacy to him could be 
charged on land. But if he had made his declaration as 
Mrs. Kron did, it would not make them citizens. Thft 
alienage continues after the. declaratiQEi until .tl|,e order for 
naturalization ; which, indeed, has not yet been made. — 
Nor could these persons hold land under the 4th section of 
our State Constitution, since it does not appear that they 
had taken the oath of allegiance to the State. 

In setting a value upon the real and personal estates, so 
W to . |i{^rtioa between them the common cbargnk-oo 
theiPy the blaster found the value of the fee simple m pos- 
session of the land assigned for the dower of the testator's 
>^idow tQ be 82600 ; and that the value of the life estata 
i^MlS&dp and of the reversipn $9M^ on which laitef sum 
Mrs. Kron^s children are to contribute, in veapuot to this 
part of the land, with the personalty, towards the payment 
of the legacies and expenses chargeable thereon. 

To this pajTt of the report the Forestiers h«ve also e^ 
pepted, "because the sum deducted from the estimated 
v^hie of the real estate, on accoutit of the encumbrance of 
the dower, is unreasonably lai^e." 

The Master states in the report, that the widow is S4 
years old, and that he estimated her life at 39 ye^rs ; and 
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jUkina V, EJr<iii. 

lk»XiMXi dotog, heasanhnea the sum of $9S0; tobe the value 
of 1j)e.VQver$ion^ because that sum asd the interest thereotf 
at ^. p^r.cetDt. for 2Q years, will amount to $2600* ' ■ - ^ 
The Court is really at a loss to say, whether the value o4 
ii Cfr the reverrioa is tqo low or not. The rule, indeed, by 
which the Master arrived at his result is not satisfactory; 
nor can we say, that there is any other that onn bb laid 
dowtt# . If we could be sure from our own knowledge uponf 
9ucb <)ttestions, or it the exceptants had shown by evidence) 
tbat probably the deduction for dower was too much, and^ 
oonsequently, their reversion valued too low, and had moved 
fi>r another enquiry, it would be ordered. The truth is, 
th«( we have to encounter many and great diffieuUies herd 
in. estimating. the relative values of a liie estate in land, arid 
ef the dry reversion expectant thet-eon. There is more or 
less uncertainty every where, as it depends upon a life; 
But, from long and careful observation, averages have been 
struck in particular countries, which enable persons skilleci 
in such matters to make, in their calculations, such proba^ 
Ue approaches to actual results, that they suppose, taking 
a large number of lives together, they can deal respecting 
their duration, rather upon the basis of mathematics thari 
of diances. It is in that way that tables of longevity ar6 
constructed and the value of life annuities calculated. And 
jui those countries, when land has a fixed price, not varying 
indeed, but with the value of money in different agf s, and 
trben all land readily finds a tenant, and generally an im- 
proving one, at a rent that does not fluctuate perceptibly 
Mvrthin the period of one life, the value of a life estate may 
be estimated, from the existing income, with nearly the 
same confidence that a personal annuity may be. Hence 
in the same country its value, or *he rule of valuing it, 
inay vary with different eras in the condition of the coun- 
try. Formerly the average in England was one third foi^ 
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the life estate and two thirds for the reversion* Bat| as 
was observed by us in Jones v. Sherrard 2 I)ev. & Bat. 
179, and on the authority of the case there cited, that rule 
has been decidedly condemned in more recent times. Now, 
DO arbitrary proportion is taken^ but it is referred to the 
master to enquire of the actual values, estimating that of 
the life estate upon the principle of life annuities, and there* 
fore having regard to the rate of interest, the annual value 
oi the land, and the age, state of health, and the habits of 
the tenants for life. To calculate the value even upon 
those data is not an office of the Judge, but belongs to a 
distinct profession : Upon the opinions given by which 
the Court acts, as evidence, in the same measure as in any 
other case, depending on a question of science. The J udge 
b not an aQtuary, nor bound to assume the functions of 
that personage. It is much safer to proceed on the opin- 
ions of the profession, than on any the Court should un- 
dertake to form for itself. Now, it is obvious, that the re* 
liance, to which those calculations are eqtitled, depends on 
the degree of certainty in the different elements which en« 
ter into it. These are the probable duration of life : which 
depends on the salubrity of the climate, and the age, health, 
and habits of the person : then, the annual income of the 
estate for the term of years, which has been fixed on as 
the measure of the life : and, lastly, the consideration, 
whether the price of land be stationary or rising or falling 
in the country, and whether the iertility of the particular 
tract will be increased or diminished by the intermediate 
culture, or the like, so that the fee simple in possession will 
be intrinsically worth, when it shall fall in, as much as it is 
now, or more or less. 

In the most of Europe, and, perhaps, in some parts of 
this country, the annual income, received in the form of 
rent, may be anticipated almost as certainly as interest on 
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csqpttal m money • The price, also, of tho fee ia possesakin 
is, much the same, take the country throughout, in the end» 
a^^at the begianing, of the same life. But, in all those parlicu" 
lars there is the utmost uncertainty here : an uncertainly 
sorgreatj that no general rule for estimating the value of 
tliose dififerent interests can be laid down, which would not 
do great injustice in^ perhaps, more than half the cases 
which might arise. The income from land is seldom .di« 
vided by way ot rent, but of crops from the cultivation of 
the owner ; and hence, the profits depend much upon what* 
other capital the tenant has, besides the land. Those, pro- 
iitSf for a course of years to come, cannot be computed 
with any confidence. Besides, it is a fallacy to assumei 
that the intrinsic value of the land, ox the market value, 
Will be the same ^t the beginnii^ and end of the life es« 
taie« We know that depends on such a variety of eir* 
euQ^slances^ that tliere can be no positive rule*. A' riee- 
swamp and other alluvial flats, being all. cleared and pre« 
pared for successful culture, and of extraordinary fertilityf 
may be so consi4ered» But, in the hill country, and whem 
tobacco or cotton are the crops, under the usual system ot 
tillage by the greiiter part of our citizens, or even of those 
who are called prudent and successful planters, we know 
that, in twenty-five or thirty years, a plantation of ordinary 
size is so nearly cleared of its timber, and reduced by>con« 
tinned and exhausting oroi^ng and detrition, as oftea not 
to be worth half, what U was. Thero is a material dlAr^ 
once, in this respect, between di&rent parts of the tttatei 
as they may be level or broken, and according to .the dit^ 
ferentcrops |hat are cultivated ; and^ also^ as. they m^^he 
healthy or unheabhy, and thus favorable to' long bbh or 
.the rev^i^su Therefore, while we . coaoot say the ^^tub 
adopted by^ the Master is rigblr in this case,- we do x»i see 
that it it not as unexceptionable as any otktr^ as a' geoenl 

- SlE 



.« fi«J.PRl3ME COURT. 

^ralcL N«t Wing 'ftttiiiliaf "Whfa tflieh dubjedts, Mi iiot hftv* 
«iag profesnrioAal aeftiairies aimafig tt9, we hikte, lul ifar ft«t op^ 
portdnity iB«i^V6d,-^ttght assistance from the epiilions ef 
seilsibte petiKMis, conversant with the irsltie of laiids ant 
the medes here of 'treating those under ctilmre^ We learn 
^that there h^ve been but fet^^ales of those interests sepa^ 
rately, 'Unless under the disadvantage of being un4er exe* 
*-o«tion. Persons do not like to deal in them, on account of 
^their uncertainty. Generally, when sales are decreed for 
'the purpose of partition in families, the widow has agree! 
to a 88^ of her dower with the inberitiince, and^o take 
<^tha interest on one third of the pul^chase money, or they 
have fixed upon a gross sum for her, without being nice as 
to the amount, or adjusting it upon ftny known principle. 
^roffi inch gentlemen as haim known of such salesi or have 
'^tuhied their thoughts to the subjeoti We get the impress^ 
^h^ iA this State, a reversion expectant upon the death of 
m healthy woman, in middle life, and in ordinary ekcum* 
-Ytaneesi is imted at *one4hird of the whole 'fee. ^at no 
^mie irpei^ tB4th confidence, as of his own experience^ or 
it eonveying what he deems ft general opinion : for few 
<1mv6 spent a^hought on it. It has so happened in this 
'«ae»^that the Mastek- haji Mt on ^eariy the santo propor- 
^n : whieh is, probably, as nigh the mark as any other 
that ooUU be laid down, Without parti<^ulftr evidence dt- 
iNieCed 1^ this ^ery land, and these fersons. If, indeed, the 
-OfiimMs of persons were taken, vkio are acquainted with 
^Ite tend. i($ t«p(^qihioal peoulisrities, the course of hus« 
%lidr)r« and the like, and the condition, age and health of 
^Aa t^iant hr Ut^ we could i^ot act on them with the ss* 
aonulde of doing the exact justice that Gouftit may, who 
4iiM!e the «id of man vened in the subject as a profession. 
BmU m ataah ^inioiis ar» the beet lights accessible to us» 
HiQjr would govern m, if they had been offered. The par* 
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ties exeegliog have, however, laid before U9 no eiudepp^ 
of tlm particular circumstaQces of thin land,— -its. natnij^, 
IwobaUe annual value, the qfiantitgi: of wood^ and' ^m^ 
land, the usual oourseof oroppingf the nature or valu^ qt 
thebuikUogs^or any otherpariioujar, nor- even the o{Hnip^ 
ot any persona acqfjainted with it-*on wfaioh the Court 
might found some son of opinion on the allegation in tbp 
'exception, '' that the value fixed on the dower is unreason- 
ably lai^ge*"---At the saose time,, the party does not ask fi^r 
a further enquiay on the^ subjeoti,.as we- ase^ given to. undac- 
stand, that, for- other reasons, & deotsion of the oausa-ajt 
this term, is of more impcMrtanoe to ea^ of thacllijaiantSy 
than any sum thai either couJdi gain upon thia. point of tl}e 
coMroveroy. The object, therefore^ of the exception is* tp. 
<eiKteiu from the Courtr a di^ent valuation <f these intes^ 
fists, upoa a general principle, and without partipulariaviL- 
ffence. h must be aeen^ the Court oaWii>t fix one* T^he 
#xeeplion does not question the duratioa of the life at 1^ 
years, hut merely comi^ins oC the reauk^ at wiuob tb$ 
Maaler has arrived, without sbowiog^ what ought ta havp 
keen the results or by what psocess it shouU have bae^ 
reached, and without any evidence to»aid ua in the inveati* 
gation. If these parties were tenants fos hft,. and rever^ 
sionersj perhaps, the best mode would be, to say to them, 
let the values about whiph youi dispute be tested by actual 
sale, as was finally d(Mio by consent in J^ne^y Sherard, 
Then each could tale care of hjs; own in^erest^ But here, 
the party^ who says the seversion ia valued too low, is an 
alien, and could not bid at tho sale,, and! the se-versioners 
are infants, who, aliso, could not bid, and whose interests . 
might be sacrificed* Allowing, the life of the widow to be 
39 years, and eonsidering the want of capital here, and how 
few men would put out money, which was to come in again 
219 vcars hence, in the form of what is called a worn-out 
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plantation, we think it as probable, as many persona might 
t)iSnk,the Master has estimated the reversion too high, as 
too low. But we do not pretend to judge, for the reasons 
already given. And, as the parties do not ask for another 
reference on the point, but only for a decision of the Court 
xipon the question in its present state, the exception must 
be overruled. 

The Master reports, that some of the title papers of the 
lands were lost by the burning of a house, in which they 
were deposited by the executor, and he deducts from the 
eistimated value of the land, the sum of $150 f6r the ex- 
pense of supplying them. The Master has made this de- 
duction without evidence of the actual expense, and we 
think, without any ground in law. It does not appear that 
any expense has been incurred, nor is there any suggestion 
6f any adverse claim, that is likely to disturb the present 
quiet possession of those claiming under the testator. But 
if there should be, we are not aware that the expenses rf 
the litigation, or of preparation for it, can be provided in 
this way. The third exception must, therefore, be allowed; 
and the accounts must be corrected accordingly. When 
BO corrected, the report will be confirmed, and a decree be 
entered in conformity to it. 

Per CtJirfAM, Decreed accordingly. 
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MUNOO P. PURNELL v$. JOHN R. J. BAMIEL. 

Where a bill of InjuDctioo is filed to prevent irreparable injury, and the case, 
as it appears on the bill, is a proper one for the interference of the Court, 
if any of the material &ct8 are deoied in the answer, the Court will not 
di9f oly« the injmietioo upon the bill and answer slone^ but hold it oTer, un- 
til proofs are taken, or the mattera in dispute; if questions of law, are deci* 
ded in a Court of law. 

Appeal from an order of the Court of Equity ot Halifax 
Connty, at the Pall Term, 1851, his Honor Judge Cald- 
well presiding. 

The case is stated in the opinion of the Court. 

Moore, for the plaintiff. 
Bragg, for the defendant. 

Pearson, J. The plaintift' alleges, that he is the owner of 
a tract of land, bounded on the west by the main run, 
(which is the run farthest to the west,) of Elk Marsh 
Swamp ; that, by means of a dam, some two or three feet 
high, commencing at the high-land, and running through 
the swamp to the main, and then down, not passing the 
main run, but cutting across a bend or elbowi some two 
hundred and fifty yards, along which latter part of the 
dam there is a ditch or canal on the west side, about ten 
feet wide, and four feet deep, he can give vent to the water, 
in aid of the main run : The water has been enclosed, and 
a large body of valuable low ground rendered fit for culti- 
vation ; and that he and those under whom he claims, have 
enjoyed this easement of throwing the water over to the 
west ot the dam, by which, having a vent on that side, the 
land on the east side, enclosed by the dam, has been pro- 
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tected, for the last twenty years, during all of which time 
they have had the land in cultivation, and made, annually, 
large crops of corn. He further alleges, that the defendant, 
who is the owner of the land on the west side of the Main 
run, is about to oiake a dam from the high-land on his side, 
through the swamp to the main run^ and then cut a ditch, 
»Qd make a dam parallel with the plaintiff's ditch, and 
about six feet from it, across the bend or elbow of the main 
rtm ; which part of the main run will thereby be shut up, 
and all the water of the swamp will have to pass through 
the two ditches, and all be confined within the space be- 
tween the two dams — about twenty-six feet — which he al* 
leges, will not be large enough for it to veat itself, and« con- 
sequently, his (the plaintiff's) dam will be washed away, 
as it will be particularly exposed, because of the manner 
in which thie defendant designs to locate his dam, junning 
through the swamp — for the current of the stream will thus 
be thrown so as to strike his (the plaintiff's) dam in an ^'ob- 
tuse angle." He alleges, further, that although the land in 
the bend, or elbo w,^f the main run, some three acres, belongs 
to him, yet the defendant, contrary to his remonstrances* 
persists in bis intention to cut bis ditch through it, and has 
actually commenced operations, and has his hands at work 
cutting the ditch on the land of the plaintiflC^ The prayer 
is for a perpetual injunction. 

The defendant admits, that it is hh intention to construct 
the dam and cut the ditch, as the plaintiff alleges. He also 
admits, that the plaintiff, and those under whom he claiAis^ 
l^ave been in the enjoyment of the eafieoient <A throwing 
the water over on the west «ide ot the dam, for the last 
twenty years ] but^ tie alleges, that the space between the 
two dams will, as he believes, be sufficient to ^ive vent to 
the water, except in freshets higher than is common. As 
to the allegation of the plaintilS) that the location whicb he 
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intends tb give his dam, will cause the ourretit of the stream 
to strike the plaintiff's dam, in an obtuse angle, whereby it 
would be most exposed to iujurjr, he says nothing. He at* 
so alleges, that he has been informed, that the eastern ru% 
which passes through the plaintifT's jSeld, was the main 
i^n, and, therefore, the title of the plaintiff ought to stop 
there. But he admits, that, by long possession, the plain* 
tiff's title has been extended to this dam and ditch. Andi 
if the eastern run is not <<the main run," then, he allcj^s, 
that the '^ main run" is where the plaintiff's ditch was situ- 
ated, for that it was not, in fact, a ditch, but a mere em« 
bankment along . the side of the mam run : and what is 
called by the plaintiff the main, or western run, and is now 
apparently so, was a mere ^' wash out," or channel, made 
by the force of the current, and was not the main run called 
for by the plaintiff's deeds* 

This is not the case of an ordinary or common injunc- 
tion, in aid of, and secondary to, another equity ; but it is 
ths point in the cause, — it is to prevent irreparable injury, 
(as is alleged,} and to dissolve the injunction decides the 
case : for, to dissolve it, allows the act to be done. By way 
of iltustration, take the case of an injunction to stay waste 
in cutting down ornamental or shade trees : if the injuno* 
tion be dissolved on bill and answer, and the trees aro cut 
down, the damage is done ; for the trees cannot be made to 
grow again. 

To dissolve this injunction, before hearing the cause pa 
proof, the defendant must show, that the plaintiff has no 
case fit to be heard ; and if, from the answer, it appear, that 
there is any question of doubt, on a matter that should be 
fiirdier inquired into, the injunction will be continued lunU 
the^bearing. 

We presume the defendant did not advert to the distine* 
tiou between the different kinds of injunctions, or he would 
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not have appealed, and would not hare moved for a disso* 
luttoQ of the injunctioa until he had established his title at 
law. In this case both of the two points, upon which it 
turns, are left doubtful. The plaintiff alleges, that if the 
dam and ditch of the defendant be made, as he intends to 
make them, there will not be space enough between the 
two dams to give veni to ihe water of the swamp, and his 
land will be flooded. The defendant is of opinion, that this 
is not true, except in cases of extraordinary freshets, such 
ttstbe plaintiff has been liable to sustain damage from here- 
tofore ; and thereupon he insists, that he is in no wise en^ 
eroaching on the plaintiff's easement, supposing him to be 
entitled to it. 

How are we to decide this question without proof? 
. Again the plaintiff alleges, that the defendant is cutting 
his ditch through land which belongs to him (the plaintiff.) 
The defendant denies this altogether, in an argumentative 
manner, insisting, that supposing by force of the long pos- 
session and the statute of limitations, the plaintiff has ac- 
quired title up to his ditch, >et he has no right to claim 
any further, for he (the defendant,) has been informed and 
believes, that the ditch is cut oa the bank of the w^^tern 
run of the swamp, and that what the plaintiff says is the 
jnain run, by which he sets up title to the. two or three 
acres in the bend or elbow, is only a " wash out/' artificid 
channel made by freshets. Here, then, we have a disputed 
question of boundary. How can we decide it without 
proof. 

We concur with tphc Court below^ the injunction ought 
to be continued until the hearing. In the mean time the 
question of boundary may be settled in the action of eject- 
ment; and at ail events, if the case ever comes before us 
.again, wo hope there will be an accurate survey and a 
chart showing theJocation of the swamp, and of the plaix>- 
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tiff's dam, and the site of the contemplated dam and ditch 
of the defendant, and that we will be furnished with some 
data, by which to be enabled to form an opinioD| whether 
the easement of the plaintiff (if he has one,) will be en* 
croached on. Upon these points, as the case is now before 
us, this Court can make no order, but it can be done in the 
Court below, and thereby the question, does the plaintiff 
possess an easement? and if so to what extent? can be 
definitely determined. 

Per Curiam. Decretal order affirmei. 



CHARLSS REBD «#* ANPRSW KINITAMAN It JLL. 

A pturcbANT at a Sheriff '• lalt caonot protect liiaMlf againit ae Eq|«i^»«i 
the gr^nnd that he had not aptice ; for the Sheriff can eell, and the pur* 
ctaeraeqntre, nothioj; but the interest in the eatate, fTbich tiie i^fffttjimt 
la Ite tteoiitioa had, aa it then enlisted. 

Appeal from an interlocutory decree of the Court 9t l^wk : 
tf of Foraytbe County, at the Fall Tdrm, 18fiU« bit Hmm, 
Jii^ge Mani^y presiding* 

Tfad Ga$e is atated in the opinion deliVAraA to tbii OMIb 

Moreheady for the plaintiSl 
Oitmer bM Miller,fof the defendant. 
32R 
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Feabbon J. The equity of the plaintiff is this : he ow- 
ed a debt of about $90, for which the defendant, Kinnaman, 
had been for many years his surety, holding a mortgage 
upon a tract of land, on which the plaintiff levied for secu- 
rity. In 1844, the plaintiff received his note, and substi- 
tuted the defendant Snider as his surety on the note, in 
place of Kinnaman, and intended to execute to Snider a 
mortgage on the same land for security : but by the igno- 
rance or mistake of the draftsman, one John C Blum, the 
deed was drawn so as to convey an absolute estate, and 
was not in the form of a mortgage. Afterwards Snider 
became entangled, his property was sold under execution, 
and, among other things, the tract of land, on which the 
plaintiff resided, was sold as the property of Snider, and 
was purchased by the defendant, Kinnaman, who is seeking 
to oust the plaintiff by an action of ejectment. 

The bill prays to have the deed to Snider reformed, and 
converted into a moitgage, and that Kinnaman be enjoined 
from taking possession. 

The answer of Kinnaman admits that he had, for many 
years, been the surety of the plaintiff for the debt, and held 
a mortgage on the land. It does not admit that \h: con- 
veyaiice to Snider was intended as a mortgage, ajnd sets 
out an argumentative denial of the allegation, but rests the 
defence, mainly, on the ground, that he is a purchaser at 
Sheriff's sa,le, for full value, and without notice of the fact, 
that the conveyance to Snider was intended to be a mort- 
gage, and was, by mistake, drawn in the shape of an abso- 
lute deed, if such should be proven to have been the. fact. 
It admits, however, that the plaintiff was in possession at 
the time of the Sheriff's sale, and had been living oti the 
land for the last forty years. The defendant Snider, who 
is the son-in-law of the plaintiff, admits the allegations of 
the bill; , . - . , 
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A motion to dissolve the injunction^ upon the bill atid 
answers, was allowed in the Court below, and the plaintiff 



We do not concur in the view taken by his Honor, : The 
case rests upon the allegation of a mistake in drafting the 
deed to Snider. This is the point in the case. The de- 
fendant, Kinnaman, of course, could not deny it positively, 
because he was not privy to the transaction and the in- 
junction ought to have been continued until the hearing, 
so as to give the plaintiff an opportunity of proving it. 

We presume his Honor acted on the idea, that Kinna- 
man was a purchaser for value and positively denied no* 
tice, and did not advert to the principle, that a purchaser 
at sheriff's sale cannot 'protect himself against an equity, 
because he did not have notice. The distinction is well 
settled. If a mortgagee or trustee conveys the land to a 
purchaser iqf value and without notice, the latter holds dis- 
charged of the trust, for he has an ** equal equity," and the 
consequences of the breach of confidence on the part of 
the trustee, should fall on the cestui que trust, who confided 
in him, rather than on an innocent third person. In sales 
made by sheriffs under the power given by statute, tTie 
case is altogether different The statute subjects only the 
estate and interest of the debtor to the payment ot his 
debts; and this is all which it confers on the sheriff, power 
to Sell. Of course, the purchaser, who represents the cred- 
itor, cannot acquire more than belonged to the debtor ; for 
that was all that was intended by the statute to be made 
liable for his debts, and all that the sheriff had power to 
convey. There is, then, in such cases, no breach of confi- 
dence on the part of the trustee, which makes it necessary 
in order to protect an innocent third person, to throw the 
loss on the cestui que trust, and he has a right to say, I have 
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p prior equity, and it is against both law and conscience 
to sell my estate to pay the debts of another. 

l^he distinction is well settled by the authorities, and we 
believe upon sound and correct reasoning. 

iPhis opinion will he certified. 

Pwi Curiam. Decretal order to be reversed. 



BIaTTHEW page m. JETHRO p. 4&00DMA* |- M^ ] 

Hit Act of 1812, fiev. Stat. ch. 45, sec 4, aathonsing the sale of trust c«< 
tatM %y exeeuttim, obIt rentes to trusts, wbich would "be enforced between 
tbt C68tui qut trust ofud trastee-^an honest trust^-Aud ndt cue inloclefi 
"Withfimnd* m respect to which the Court weiiUl not act at fthe mtmotpf 
^char party. 

The eases of Pabaon v Brwin^ I Pev. and Bat. 569, and Gwoing y Riel\, 
I hn. 558, cited and approved. 

Ottwib removed from the Court <£r Eqohy of Chowan 
Ctomity, «t tlie Spiing Term, l85a 

.Tiie^aae sb 'fiitty stated in the opiapioin delivered in ^his 
€owt* 

^^MK f(^^ plaintifl^ extended, that ihe bill muM be 
fintiiM* ekhMT ^j)pi| <te crouad that Olom^s of Bquitjr 
Jb«M jwwlicltWit sV osfMif of <c<iia2fisaiid,Mpon ii» 
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^ound, that fhe plaintiff, while the testimony can be had, 
has a right to have the cloud, that is overhanging his title, 
removed. 

Smith, for the defendant. 

RuPFm,C. J. In the year 1834, Charles Creecy, of Chow- 
an, intermarried with Edith Gk)odnian, a daughter ot Wil- 
liam Goodman, of Gates, In 1837, Greeey, being indebted 
to several persons to an amount considerably more than he 
was able to pay, made a conveyance to a trustee of all hits 
visible property to be sold, and the proceeds applied to cer- 
tain debts specified, and towards tiie end of that year, there 
was a sale, and after tlie proceeds were applied, a balance 
of seven or eight thousand dollars of his debts remained 
unpaid ; and judgments were subsequently taken by sev^^ 
of the creditors. At the sale, one Norcom purchased the 
farm on which Creecy lived, loid William Goodman pur- 
chased a negro woman and a work horse; and it was agreed 
hetween Norcom and Goodman, that they would work the 
'&rm in the year 1888, on their joint account, under theitUr 
perintendence of Creecy, as overseer ; and, on his part, 
Goodman was to put in the said negro woman, and another, 
from his slaves at home, and two small white boys, who 
were the nephews of Creecy, and lived with him, and two 
work horses ; and they were jointly to supply the planta- 
tion. The crop was made, and at the end of the year, Nor- 
com took his half of it, and then purchased the other half 
from Creecy, as the agent of Goodman, who was very ii^ 
iirm, and gare his bond therefor, payable to Goodman, for 
♦642 '50, which Creecy shortly after delivered to Goodman, 
in Gates. In March, 1839, Creecy made a contract with 
ftichsrd Paxton for the purchase of a tract of land m 
Chowaa, containing 77 1-2 acres, at the price of $8S2 SO, 
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which was then paid in the said bond of Norcom, and an- 
other of one Elliott, for $310, payable also to Goodman, 
and Paxton conveyed to Goodman, and delivered the deed 
to Creecy ; and he, Creecy, took possession of the land, 
and resided thereon up to the year 1843. By his will, dated 
on the 4lh of October, 1839, and a codicil dated in May, 
1841, William Goodman devised a certain part of his es- 
tate, including the land bought from Paxton, to his only 
son, Jethro D. Goodman, in trust, for the separate use of 
his only daughter, Edith, during her coverture, and, if, she 
should survive her husband, in trust, then to convey the 
same to her absolutely; or, if she should die before him, in 
trust for any child, or children, she might leave surviving 
her; and, if there should be no such child, then for other 
purposes mentioned. William Goodman afterwards died, 
and in May, 1S43, the tract of land was sold under execu,* 
tions on the judgments against Creecy, and purchased by 
the plaintiff. Page, at the price of $30, and the Sherilf 
uiade him a deed therefor. At that time, Creecy had ab« 
sconded, and Jethro D. Goodman, the trustee, had a tenant 
in possession, against whom and the trustee, Page brought 
an ejectment ; and in September, 1843, he also filed this 
bill against Goodman, the trustee, and Creecy and Wil* 
liam Creecy. 

The bill charges, that the whole consideration, paid to 
Paxton for the land, belonged to Creecy, and that. he and 
William Goodman proQured the deed to be made to Good,- 
man, with the intent to defraud the judgment and other 
creditors of Creecy, and enable Creecy to enjoy the land , 
and it states several circumstances tending to sliow^ that 
Goodman did not, for a time, treat the land as his owq.— r 
The pxayer is, that the defendants may be decreed to sur- 
render the possession, and convey the land to the plaintiit 
and for general relief. 
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Each of the defendants answered. Creecy admits the 
allegations in the bill to be true, and submits to the decree 
prayed for. The answers of the other two defendants 
state, that Creecy and his wife lived unhappily at the time 
of the purchase of the land from Paxton, and that the fa- 
ther had no intention to. bestow anything on Creecy, but 
was induced to authorise Creecy to make the purchase for 
him, and in his name, in order to provide a home for his 
daughter, as Creecy would not remove to Gates, and Wil- 
liam Goodman was too infirm to leave home. They state 
that William Goodman paid Creecy, in cash, the sum of 
$160. for the hire of his two nephews, in 183S, and for his 
part of Creecy's wages as overseer, besides advancing 
oXher «ums to defray the expenses of the plantation ; and, 
therefore, that the crop did not belong to Creecy, but all 
belonged to Goodman ; and they aver, that the whole price 
was paid with funds belonging to Goodman, and deny, pos« 
itively, the fraudulent intent charged in the bill, or any 
tfuat whatever, for the benefit of Crelcy, directly, or indi- 
rectly. The evidence tends strongly to sustain the answer 
of the trustee and Mrs. Creecy throughout, and it fully es- 
tablishes that at least $310 of the purchase money, paid to 
Paxton, belonged to William Goodman, and that Creecy 
had no other connexion therewith, than to carry it from 
Goodman to Paxton. But the Court does not consider it 
necessary to give any particular consideration to the evi- 
dence, or to make a declaration, that Norcom's debt of 
$542 50, which iormed a part of the price, belonged to 
Goodman or to Creecy ; because, admitting it to have been 
Creecy's, and, also, that all the allegations of the bill, as to 
the covinous intention of those parties, are well founded, 
still, the opinion of the Court is against the bill. Creecy's 
jtidgment creditors might have had relief on those facts, if 
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they had filed their bill to have Creecy's interest in the 
premises declared, and sold under a decree of the Court of 
Hquily for their salisfaciion, instead of proceeding to a 
sale under the executioa at law. 

But Creecy had no such interest in the land as was sub- 
ject to execution, according to the repeated decisions of 
ihe Court, and the necessity the plaintiff has found for 
coming into this Court, instead of proceeding with his eject- 
ment plainly shows it. If Creecy had an interest in the 
land, it would bo by way of secret trust in fraud of his 
creditors. That is what the plaintiff says in the bill is the 
truth of the case. But that did not make the land liable 
to be sold on the executions under the statute, 13 £Iiz.» be- 
cause the title of the land had never been in Creecy, or 
conveyed by him. He never had more than a trust in ihe 
land; and although the act of 1812 authorises a sale of a 
trust upon execution against the cestui que trusty yet that 
means an honest trusl^ which at the suit of the cestui que 
trust would be upheld, and executed by the decree of a 
Court of Equity, and not one infected with fraud, in re. 
spect to which the Court would not act at the instance of 
either party. In other words, the act of 1812 authorises 
execution of a trust, which would be enforced between the 
cestui que trust and the trustee. As the bill states the 
case, undoubtedly Creecy could have had no reUef agaiost 
Goodman, and therefore the plaintiff, as the purchaser of 
Creecy's title, is no better off. These principles however^ 
require no further elucidation, as they were fully discussed* 
in Dobson v Erwin, 1 Dev. and Bat. 569, and repeated and 
applied in Gowing v Rich, 1 Ire. 553, and in other ca8e% 
iic., affirmed at the present term in ttie opinion delivered 
by ray brother Peaesox in Rhem v TulL As the plaiadC 
got nothing by the sheriff's sale, he cannot, as purchaser 
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merely, and without kaving the creditors before the Coorl^ 
maintain his bill at all» but it nmst be dismissed witii «eists 
to the defendant, Goodman. 

Per CuBiAM* Decree acoordingly. 



OWEN HOLMES vt. JOHN P. HAWES AND AL. 

tff btK two ptt1n#i^ agree to diagotre their eopaotnterfehlp, ttnd divide ateor- 
dhng to tteir separate iDteraiM» ^^ and the dwisk» k made, the p fo peft y 
talJoUed to each beoomes his sepbrate property^ and neither df them, opbti 
his liability for the debts, or his pajrmeot of them, has aof Ilea tpba 
ibo property which he a^eed the other misht take, as his separate proper- 
ty. He has no remedy, therefore, m equity. 

ne ease of Citmait$ r F^iUt, 3 Ired.£ \. ilS, tsiCed and approfcd. 

Appeal from the interlocutory order of ifie Court of Equi- 
ty for New Hanover countyi at the Spring Terao, 1850^ bitt 
Honor Judge Settle presiding. 

W. H. Itaywood^ for the plainti£ 
Iredell, for the defendants. 

' RuFi^rN, C. J. The plaintifi; and the defendant, John tt. 
Hawed, entered into partnership for the purchase and sale 
of merchandise, in January, IS48, and continued th^ buai*. 
Bess until November ISth, 1848, when, by mutual consent^ 
it was dissolved on the following terms : The stock| coa* 
liisting of merchandise on hand, estimated at |26,625 OO, 
3Se 
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was equally to be divided between the parties, and each ot 
them agreed to pay one-half of the debts which the firm 
owed. The division was made accordingly, and each par- 
ty then took his half of the goods and debts as his own. — 
On the 16th ot June, 1849, Hawes made a deed to Thomas 
D. Mears, by which he conveyed certain lands and slaves* 
and assigned a number of debts, due by bond, note or ac* 
^count, consisting, partly, of the debts assigned to him upon 
the dissolution, and partly of ^he sales of the merchandize 
^he then received, upon tnist to pay, in the first place, a debt 
«of $4,922 16 to L. Laltimer ; and, in the next place, a debt 
of $1,685 63 to Edward A Hawes; and then one-half of 
the debts of Holmes & Hawes, and the surplus to the bar- 
gainor. . 

The bill was filed in December, 1849, against John R. 
Hawes, Mears, Latimer, and Edward A. Hawes ; and it 
iStates that, at the dissolution of the partnership, it was in- 
'debted to certain persons mentioned, who afterwards institu- 
ted suit against the plaintiff, and John R. Hawes« and obtain- 
ed judgments, and that John R. Hawes bad no visible es- 
tate, on which execution could be served, but had conveyed 
4md assigned all be had, by the deed of trust, and that, con- 
seqaently, the plaintiff would be compelled to pay the whole 
of the judgment, unless he could have a part of the funds, 
so assigned, applied to that purpcrse. It slates, further, that 
the other property conveyed has been sold by the trustee, 
and proved insufficient to discharge the sum due to Lati- 
paer and Edward A. Hawes, and that the trustee intends to 
'Collect, and apply towards those demands, the sums due up- 
on the debts transferred to John R Hawes, at the dissolu- 
* tion, or created by the sales of the goods, then allotted to 
'him, as his share of the joint effects. . And it insists that 
those debts constitute a fund, which is first applicable to 
^he payment of Hawes' half of the partnership debts, and 
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prays that it may be so declared, and the accounts of the 
several debts taken, and the fund so af^plied ; and. in the. 
meantime, that the trustee be enjoined from applying any 
part of the proceeds of those debts to the demands of the 
preferred creditors, Latimer, and Edward A. Hawes. 

An injunction was granted upon the bill, as prayed for; 
and upon the coming, in of the answers, a motion to dis* 
solve the injunction was denied, and, amongst other things, 
it was ordered to stand to the hearing, and from that part, 
of the decree, the defendants were allowed to appeal. The 
answer of John R. Hawes states, that he had paid upoa 
other debts of the firm, his full proportion of all the debts; 
and it, and the others insist, that the plaintiff has no prefer* 
able right to satisfaction or relief out of that part ot the ef- 
fects transferred to John R. Hawes at the dissolution. 

If the question turned upon that part of the answej: 
which relates to the amounts the two partners paid or were 
respectively liable to pay, the injunc ion would, of course, 
be continued until the facts had been ascertained by an 
enquiry. But the point made by the appenl does not at ail 
depend on that. On the contrary, the bill is founded on a 
wrong principle, and the injunction ought not to have been 
originally granted, and consequently, ought not to have 
been continued. The principle of ihe bill is, that, after the 
dissolutioh and the division of the effects and debts between 
the partners, they still continued partneiship property, or 
quasi partnership property, until the debts of the partner- 
ship were all paicj. That might be questioned, even as be- 
tween creditors of the firm, and the several partners, and 
those claiming under them, when the dissolution and divis- 
ion were honafide^ ex parte Ruffin, 6 Ves. 109, Clement v 
Fostefy 3 Ire. Eq. 213. But this is a very different ques- 
tion, being betv^een the partners themselves, admitting 
Hawes' assignee to stand in his shoes exactly. For, un- 
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doiibtedlj two partnera, as between themselTes, may agree 
t«^ dissolve and divide according to their respective inter- 
e«ts» Spe.^ and when the division is made, the property al- 
lotted to each becomes his separate property, and one of 
them upon his liability for the debts, or his payment ot 
them, has no lien upon that portion^ which he agreed the 
other might take, as his separate property. TTie rights of 
the parties stand on the strength of their agreement and 
division, and one of them cannot set up a claim inconsis- 
tent with his contract, but he ought to have provided for 
the event that has happened, before he parted from bis 
control over the effects. If so plain a principle requires* 
authority, the case of Lingen v Simpson^ 1 Sim. and Stu. 
6M, is directly in point* The decree was therefore erro* 
neous, and the injunction should be dissolved, with costs in 
this Court, which will be certified to the Court of Equity, 

FseCubiah. Ordered accordingly. 
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When th6 estate devised is a legal one, ami the qaeetion of oenaCntoiiOD, 6m^ 

pqted betveen the {lartiee^ i« » legal ooe, a bill £>r partition of land wiH net 

lie. 
Nor can a bill for partition of land bo sustained, which states a legal contro« 

veny between the plaintiff and the defendant. 
A bill for partiikm of land ebould allege a seiflin or poeMwioa in tfae ittrndr*-. 

ant, aod in tke pl^uotifid thetuielves. 

Cause transmitted from the Court of Equity of Guifford 
county, at the Fall Term, 1851. 

Gilmer and Miller, for the plaintiffs. 
Moreheadt for the defendants. 

RuFFiK, C. J. James Maxwell ^nd Alexander Maxwell- 
were brothers and bachelors, advanced in lile, and tbejr 
resided together, and owning each in fee a tract of laikir* 
eontaining about two hundred acres, and owning jointly 
fifteen slaves, and stocks of horses, cattle and other chat* 
tel9, each made his will at the same time, viz; on th» 
Hist of December, 1846. James died very soon thereafter, 
and his will was proved in February, 1847. Alexander 
died in 1849, and afterwards his will was proved in August 
of that year. 

The will of James Max^vell contains, among others, the 
foUowing clauses : <Mn th^ third place, I give and devise to» 
my nephew Samuel Maxwell, all my land and real estate^ 
to have and to hold to him and his heirs. In the fourth 
plaee, I give and bequeath to my nef^w Albert AlaxwelU 
of the Stattt of Missouri, the sum of five hundred dollars to 
be paid out of my money now lent out. In the fifth place*. 
I give and bequeath to my nephew Samuel Maxwell all the? 
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residue of my estate, consisting of an undivided half of fif* 
teen negroes and their future increase, and ail my stock of 
horses, cattle, sheep, and hogs, and household and kitchen 
furniture, and all my other property of every description, 
provided he marries and has lawful issue ; but in the event 
of his dying without lawful issue, then ti him for only the 
term of his natural life ; and in case my said nephew, Sam- 
uel, dies without leaving lawful issue him surviving, I give 
and bequeath one half of all the property given to him in. 
this last clause of my will and its future increase to my 
nephew Albert Maxwell, to have and to hold to him and 
his heirs forever ; and the other half I give and bequeath 
to the brothers and sisters of the aforesaid Samuel Max- 
well, living at his death, and the lawful issue of such as are 
then dead, to be equally divided between them." 

The will of Alexander Maxwell contains, among others 
the following clauses : " In the third place, I give and de- 
vise to my nephew, Samuel Maxwell, ail my land and real 
estate, to have and to hold to him and his heirs. In the 
fourth place, I give and bequeath to my nephew, Albert 
Maxwell, of the State of Missouri, the sum of five hundred 
dollars, to be paid out of my money, now lent out. In the 
fifth place, I give and bequeath to my nephew, Samuel 
Maxwell, all the residue of my estate, consisting of an un- 
divided half of fifteen negroes and their future increase, and 
all my stock of horses, cattle, sheep, and hogs, and house* 
hold and kitchen furniture, and all my other property of 
every description, provided he marries and has lawful issue ; 
but in the event of dying without lawful issue, then to htm 
for only the term of his natural life. And iii case my said 
nephew, Samuel, should die leaving no lawful issue him 
surviving, my will and devise is, that one half of all the 
above named property, together with its increase, should go 
to my nephew, Albert Maxwell, to have and to hold to the 
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said Albert, his heirs and assigns forever ; and the other 
half to be equally divided among the brothers and sisters 
of the said Samuel Maxwell, then living, and the issue of 
such as may be dead." 

The devisee, Samuel Maxwell, survived both of his un- 
cles, but died intestate, without having been marrird, and 
the bill is brought against the nephew, Albert Maxwell, by 
the brothers and sisters and the children of a deceased sis- 
ter of Samuel, who are his heirs at law. It states, that by 
force of the devises in the wills, the title to the lands of the 
two testators respectively vested absolutely in Samuel Max« 
well, in fee, and that they wish to have partition thereof, 
and to that end, that a sale of the land is necessary ; but 
that the plaintiffs cannot effect such a sale or partition, 
because the defendant sets up a title under the wills to one 
undivided half of the lands. The prayer is, that the rights 
of the plaintiffs and the defendant in the lands may be as- 
certained and declared, and a sale of the premises decreed, 
-and the proceeds divided between the parties according to 
their respective rights thus ascertained. 

The answer insists, that, upon a proper construction of 
the will of the uncles, the defendant is entitled to one half 
of the land left by each of them ; and it submits that, if the 
defendant should be found to be thus entitled, there should 
be a partition, and that for that purpose a sale should be 
decreed. 

li the relief depended entirely upon the construction of 
the devises, there would be no doubt in decreeing for the 
plaintiff The limitation over to the nephew, Albert, in 
the will of the testator, James, is expressly restricted to 
** one half of ♦he property given to him" (Samuel) " in this 
-last clause of my will." That relates exclusively to the 
residue of the personal estate ; and Albert was to take no 
interest in the real estate of James in any event. 
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The coostructioB of the will of Alexander is equally 
plain. Il ifl, of course, to be made on its own terms, an4 
without reference to the provisions of the oilier. It is not 
as explicitly restricted as the other, in respect to the sub- 
ject of the limitation oven But the sense is the same. 
The gift of the land is made, in the irst place^by a distinct 
and independent clause. It is simply a gift in fee, without 
any qualification. It purports to be, in itselfi a perfect gift 
of the whole real estate. Then, in the fifth clause, the re&- 
j4ue, confiisting of personaltyj is also given to Samuel ; 
notj however, in absolute estate immediatelyj but with a 
proviso that it should be absolute in case he left issue sur- 
viving him, but, if he should not leave issue living at his 
death) that he should eajoy for his life only ; aikL the&, 
that after his deaths one-half of tlie property should go to 
the nephew. Albert. The words used in this part of the 
clause, are not exactly the same as those ot the other will : 
*' one-half of the property given in this clause" — but only 
** oae^half of the above named property." Yet, the con- 
struction must be the same ; for^ apart from the considera« 
tion, that the land had been given absolutely itC a previous 
independent clause, it is plain, upon the terms and scope of 
tlie fifth clause, that the subject of the limitations over 
therein is the property mentioned in that clausCi and no* 
thing more. It must be so, .for the reason that the limita- 
tion over is so connected with the proviso, defeating the 
gift to iSamuel, as to show clearly, that nothing more was 
to go over, but what should be divested out of Samuel| by 
topoe of the proviso ; and that is annexed and necessarily 
restricted to the residue, consisting of personalty. 

But) ahhougfa no doubt is' entertained of the right of the 
plainlifiB to the land, they eanoot have a decree. The «$* 
. tate devised is a legal one, and the question as to the con- 
struction of the will, is purely legal. Th^ controvM^ jbe« 
tvveen the plaintiffs and the defendant is determinable at 
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law, and not within the jurisdiction of this Court. It has 
not been deemed improper to express our opinion on the 
title, as it is so clear, and further litigation may, pro- 
bably, be prevented. But the Court does not assume its 
definitive decision with a view to a decree on that basis, as 
that decision is properly to be made by a Court of law. 
The bill, indeed, prays partition; and the decreeing parti* 
tion of legal estates in land, is one of the established heads 
of equitable jurisdiction. But not in a suit constituted 
like this. The Statute allows joint tenants or tenants in 
common to unite in a petition for partition ; and the decree 
will, of course, be according to the statement therein' of 
the title and possession, in which all the parties concur. 
But here, the proceeding is by bill, which states a contro- 
versy with the defendant, and prays relief against him. — 
There can be no decree for partition as between the plain- 
tiffs themselves, except as it may be incidental to the relief 
decreed against the defendant ; for, as he is the only defen- 
dant, if the bill be dismissed as to him, the cause and all 
the parties would be out of Court at once. Such must be 
the case here ; for, when it is found that he has a title to 
any part of the premises, as a partition suit it must fail. 
Indeed, the bill denies the defendant's title, and is repug- 
nant upon its face in praying partition with one, whose title 
is thus wholly denied. Moreover, the bill is silent upon 
the point of a seisin or possession in the defendant, and 
does not, even, allege any in the plaintiffs themselves. It 
does not, therefore, appear, that a decree for partition be- 
tween any of the parties would be proper ; and it does ap- 
pear upon the bill, that no partition between the plaintiffs 
and the defendant can be made. Consequently the bill 
must be dismissed with costs. 

Per Curiam. Decree accordingly* 

34s 
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WlMrBftaneditorlMsa]MDii|MBaUfeeBtate,aitliwiD ilsraitfri 

0j ft fanitee io trmC fisr Om debtor, die Cotirt maj order a «Ue o£ Mieb li£i 
iotefMC io MtiifiietMO of tiie elaim. 

-n* CMS €f MHck9 T FtteV«r^, 1 Dev. and Bat Bq. 480, and BtUU r Ft- 
-wmg, S Ire. 570, eitad and appfoted. 

Motions apMi Ifasler's Report. See case reported, 4 
Jred.«Et.38e. 

X H. Bryan, J. W. Bryan and Irtiell^ for jJlamfiC 
TT. EL Haywood, for the defendants. 

RuFFiM, C, J. The Master reported, on the enquiry di- 
Tected at the hearing, that the fund in the hands of Mrs. 
Smith as 'trustee, in lieu of the real e3tate sold, and 'to 
which the defendant SShacklefordis entitled as tenant bf 
the curtesy, consists 6f certain slaves, and of -the sum of 
$500 in money, the proceeds of the sale ef another slave. 
Upon the report, the defendant moved to dissolve the in- 
junction against proceeding on the. judgments at Jaw, sub^ 
• fnitlipg to a decree to pay to the plaintiff annually the in* 
terest on (he $500, and the hires and profits of the slaves; 
and the plaintiff, on the other hand, moved for a decree di- 
recting the defendant to sell the estate for Shackleford's 
life in those slaves, in the first instance on execution, when 
^taken out. 

The Court is of opinion that neither motion is precisely 
correct. Although the Act of 1812 makes trusts in per« 
sonal property liable to execution agair;st the cestui que 
'trust, yet it is settled that the case of a trust of personal 
chattels for one for life, and then in trust for others, is not 
within it, as the trustee's l^al title must be preserved en- 
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tire for the security of those entitled under the ulterior 
limitations. Dick v Pitchfcwd, 1 Dey. and Bat. Eq. 480f 
Battle V Petway, 5 Ire. 576^ But, although an execution 
will not reach the slaves, yet they and also the money, or^ 
rather, Shackleford's beneficial interest in those funds, aa 
his equitable property, may, and ought to be, sold under a 
decree of this Court. The sale is necessary to enable the 
plain tiif to ascertain his demand against 8backleford» after 
he shall have paid the debt. He is not obliged to pay the 
debt, and wait for the partial reimbursement arising from 
the annual income of the property, during IShackleford's 
life ; but he may require an immediate sale, under the di- 
rection of the Court, of his interest, for whatever it will 
bring, so as to have it applied in a lump to the reduction of 
the debt. As to his interest in the money, it is only selling 
out an annuity of $30 for the life of Shackleford, and in 
respect of the slaves^ the contingency is the double one, de- 
pending on the lives of both Shackleford and the negroes ; 
which, of course, will be duly considered by bidders. The 
defendant, Mrs. Smith, or, if she prefer it, some other com- 
missioner, must be directed to make sales of those interests, 
after twenty days notice, for ready money, and, after ap- 
plying the proceeds in discharge of the judgment at law, 
the injunction should be dissolved for the residue. It will 
be understood, of course, that the purchasers of the slaves 
will not get the legal title, but that it will remain m the 
trustee, and the purchasers stand towards her in tlie rela* 
tion of cestuis que trust, with liberty to come to an ar- 
rangeqfient with her as to the possession of the slaves, or 
to apply to the Court of Equity for redress, as any other 
cestui que trust might. . 

Per CuaiAM, Decreed accordingly. 
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JOSIAH THOMPSON 9- AL. vs. JOHN NEWLIN. 

The |)riiicipfe« formerly laid down in this case, 6 Ire. Eq. 380, affirmed on a 
rehearing of the decretal order then made. 

Even where a wiU expressea a trust, that slaves diall be sent to a foreign 
. country, there would be nothing illegal m that, eyen if it were illegal to 
direct their emancipation abroad without complying with our act on the 
BUbject of emancipation of slaves, because it would be intended the mean- 
ing was that the law was to be cemplied with. 

A general direction io a will is to be taken as intended to be coasiatent with 
the law. 

Subsequent acts of the trustee cannot affect the intention. 

A trust in a will that slaves should be taken out of this State, for the purpose 
of emancipation, is not forbidden by the laws of this State, nor is it against 
the pdicy of the law, nor the public interest, but is lawful and valid. 

The cases of Worth v MeAden, 1 D and B. Eq. 199, Ralston v Telfair, 2 
i)ev. Eq. 255, Cameron v Commissioners of Raleigh, 1 Ire. Eq. 436, 
White V White, 1 D, and B. 260, Cox v Williams, 4 Ire. Eq. 16, cited 
and approved, and of Pendleton v Blount^ I D. and B. Eq. 491, commen* 
ted OQ and Upprored. 

This cause came on, on a petition for rehearing the de- 
cretal order made in the cause at December Term, 1849. 

Norwood and W. H. Haywood^ for the plaintiff. 
J. H. Bryauy for the defendant. 

R01TXN, C. J. The bill was filed in August, 1843, and 
states : That Sarah Freeman died in 1839, and that the 
defendant, Newlin, in August, 1839, propounded for pro- 
bate, a script as her will, which the pdaintiff and Richard 
Freeman, (her surviving husband, and a defendant in this 
suit,) caveated ; but that, after much litigation in different 
Courts, it was finally established as a will of her personal 
estate : That the personal estate consisted of money and 
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bonds to a large amount, and thirty -five or forty slaves ; 
and that, by the will, the whole personal estate was be- 
queathed to the defendant Newlin, as sole legatee, and he 
was appointed the executor : That Newlin was a member 
of the Quaker society, and it was well known to the testa- 
trix that he would not hold slaves, and was opposed, on re- 
ligious principles, to slavery ; and that she designed, for 
that reason, to will the slaves to hin», in order that they 
might be kept by him in a state of qualified slavery ; and 
that those views and purposes wei^e communicated by her 
to Newlin, and that he undertook to carry them out : That) 
although the bequests in the will to Newlin are absolute in 
their terms, yet they were, in* fact, made, not for the bene- 
fit of Newlin, but for the benefit of the slaves, and upon 
an unlawful, secret trust, that he should be, apparently, 
tlieir owner, but should suffer them to enjoy the privileges 
of freedom, contrary to the policy of the law, and apply 
the other profits of the estate to their use and benefit. It 
states, further, that the will was made by virtue of a power 
in marriage articles between Freeman and his wife, which 
excluded him from her property, and limited it to her next of 
kin, in case she made no disposition : and that the plaintiffs 
are her next of kin. The prayer is, that Newlin may dis- 
cover the trusts on which the bequests were made to him, 
that they may be declared void, and a trust declared to re- 
sult to the plaintiffs, and for an account and distribution. 

The answer of Newlin admits the marridge articles to 
the effect set forth in the bill, and of the contents of the 
will, of the tenor set forth, the caveat, and its final decision 
in 1842 ; that the personal estate consisted of twenty-nine 
slaves, and cash and debts to the amount of six or eight 
thousand dollars. It admits, or stales, that the defendant 
had frequent conversations with Mrs. Freeman, upon the 
subject of her slaves, and she uniformly expressed a desire 
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to have them emancipated, and consulted him as to the best- 
mode of effecting her purpose: " That, when about .to make 
her will, she was fully apprised, that the negroes could not 
remain in North Carolina as free persons : That she was, 
also, fully aware, that she might express a trust in her will 
for the benefit of the slaves, by which, according to law, 
they might be sent out of this State to any other State or 
country, by which they might enjoy their freedom ; or, if 
she preferred it, that the said trust might be created, with- 
out being expressed in the will, by confiding her purpose to 
a friend, which would be as effectual in law as if it were 
expressed in the will : That the testatrix preferred to con* 
fide to the defendant her earnest wish, without expressing 
it in her will ; and she did, accordingly, request him to take 
the necessary steps to carry her wishes into effect : That, . 
although she seemed to prefer Liberia to any other place of 
destination for them, yet she left to the defendant's discre** 
lion the place, and manner of transporting the slaves to 
some other place than North Carolina ; and that so zealous 
was she on the subject, that about a year before her death, 
she instructed the defendant, who was her general agent in 
the management of her money, to collect a sufficient sum 
and make preparations for then sending the slaves out of 
this State ; but,- not long afterwards, she recalled the in* 
structions, because, she said, sonie of them must stiay to 
wait' on her, as she was old and infirm, and she was not 
willing to send some without all : That the defendant 
agreed to accept the trust, and did so with the determined 
purpose of executing it to the best of his ability : and that 
in that purpose he had, at no time, been shaken, although 
he had kept it to himseU, and had never communicated it 
to any person, until he did so to his counsel, while engaged 
in drawing his answer : and that, but for the pertinacity of 
the plaintiffs in prosecuting suit after suit against him, in 
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relation to the property, he would, long since, have execu- 
ted the trust, by sending, the said slaves out of the State : 
That he had. at no time, any understanding with Sarah 
Freeman, either express or implied, to commit any infrac- 
tion of the laws of this State : and that he does not know 
nor believe, that she entertained any purpose to evade the 
law, by continuing the slaves in a state of qualified slavery, 
and that he never entertained or conceived any such pur- 
pose." The answer further states, "that the other proper- 
ty was given to this defendant by the testatrix, in part fpr 
the purpose of carrying'into execution the trusts hereinbe- 
fore stated, (which must needs be expensive, not only in 
procuring the transportation of the negroes, but in making 
some provision for them) and. in part, to make ample com* 
pensation to this defendant for the trouble and expenso to 
which he must be subjected, in carrying into effect the 
wishes of the testatrix." The answer concludes by slating, 
that '' this defendant hath thus fully stated the facts within 
his knowledge, and declared the trust imposed on him by 
the testatrix, and his acceptance thereof; and he saiti), 
that it is his purpose to execute the same according to the 
laws of the State, and in pursuance of this purpose, he 
submits to be directed in the manner of carrying out the 
purposes of the testatrix by this Court, if it be deemed 
material to do so." 

The cause was heard in this Court at December Term, 
1849, as reported, 6 Ire, Eq. 380, when the will is set forth 
and a declaration was then made, that the slaves were be- 
queathed by the testatrix to the defendant, Newlin, upon 
a secret trust for their emancipation, and that it was inten- 
ded by the testatrix and the defendant, that the said slaves 
should not be kept in this Stale but be lawfully emancipated, 
transported to Liberia, or some free State and there enjoy 
their freedom : and that such intention and bequest was 
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not contrary to, but sustained by, the law ; and further, 
that the testatrix confided in the defendant, Newlin, and 
was by him induced to believe, that he would in a reason- 
able time take the necessary and lawlul steps to carry her 
said intention into efiect, and that he in fact assumed the 
said trust, and thereby became bound to execute the same ; 
and for as much as the defendant submitted in his answer 
to carry the said trust into eflect under the directions of 
the Court according to law, it was further declared, that 
he ought to emancipate them by filing a petition for that 
purpose in the Superior Court of Law, and giving bonds 
pursuant to the statute in such case provided, and that one 
year thereafter, would be reasonably sufficient for effecting 
that object. All other equities were reserved until the ex. 
piration of that period, and then either party was at liberty 
to move for further directions. 

At December Term, 1850, on the motion of the plaintiffit 
the Clerk was diriected to enquire what proceedings had 
been taken by the defendant for emancipating the slaves. 
The report states, that the defendant had not filed a peti- 
tion in the Superior Court, nor given bonds as mentioned 
in the decretal order, but that he had emancipated the 
slaves by removing them in September, 1850, to Logan 
county in the State of Ohio, and there duly executing a 
deed of emancipation and having the same proved and re- 
corded. And the Clerk annexed to the report the examin- 
ation of the defendant on interrogatories, in which he sta* 
ted: that he was advised by eminent counsel, that this 
mode of emancipation was equally eflTectual and within the 
trust, as that prescribed in the Statute, and that it was 
preferable, as he believed, because he had reasons to appre- 
hend, that, if the emancipation took place in this State by 
giving bond, some of the plaintiffs or other persons might 
detain some of the negroes in this State by secret means, 
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or seduce them back, after they had been once carried 
away, so as thereby to forfeit his bond and subject them 
again to slavery : th§it he had no other reasons for pro- 
ceeding in this mode, and had no purpose to evade the law 
of the State or intend any contempt of the Court : that the 
negroes were all willing to go to Ohio, and be emancipated, 
and live there : and that it was not contrary to the law of 
Ohio lor them to do so, but consistent therewith, as he be- 
lieved on the information of many persons in that State, 
and the advice of some counsel there. 

The plaintiflfs then filed a petition to rehear the order of 
December, 1849, and brought it on to be argued, with a 
motion, founded on the report, to declare, that the defend- 
ant ought not to have further time to obtam an order for 
emancipation in this State, and tjiat, by reason of his not 
complying with the former order as to the' mode of emanci- 
pation, the defendant was a trustee for the next of kin, and 
bound to distribute the slaves and other personal estate 
among them. 

It the opinion of the Court were not against the plain- 
tiffs on other points, it might be well worthy of considera- 
tion, whether, supposing the trusts for emancipation and 
providing for the slaves to be unlawful and void, the de- 
fendant, Newlin, would not be entitled, beneficially, to the 
whole property, according to the terms of the trust set out 
in the answer, and thus the next of kin be excluded 1 He 
says, the bequests were made to him, not only upon the 
trust to have the negroes set free, and defray the expenses 
of their removal and settlement, but as to any surplus over 
and above answering these purposes, for himself, as an am- 
ple compensation to him for his agency in the transaction. 
Now, as Lord Eldon observed, in King v Dennison, 1 Ves. 
and Beam. 260, there seems to be a plain distinction be* 
tween a disposition of the legal estate to one for the mere 
d5B 
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purpose of discharging particular trusts, and nothing more, 
and one in which there is an intention that the beneficial 
interest shall be taken* with reference to that part not given 
on the particular trusts : in the former, if the trusts do not, 
in their execution, exhaust the whole, so much of the ben* 
Hcial interest as is not exhausted, belongs to him : in the 
latter, if the whole be not exhausted by the particular pur* 
pose, the surplus goes to the devisee. The reason is, that, 
in one case, the whole gift was in trust, without any bene- 
>fit being intended to the donee of the legal estate : where- 
as, in the other, the devisee takes the surplus, because it 
was intended to be given to him. In that case, it was so 
held on a devise, and much more would it be so in refer- 
ence to personalty, since next of kin are less favored than 
the heir, and especially, as there is here an express residua- 
<ry gift to the defendant, Newlin, of the whole personal 
property in the largest terms. It is true, that the residue 
itself was given partly in trust, and that may, possibly, 
make^ difference, though no reason for it is perceived, as 
no certain part or share of it was in trust, but the legatee 
was to keep beneficially, whatever should not be needed 
for the other particular purposes. But the Court does not 
determine the point, since it was not discussed at the bar, 
and it is thought more useful to place the decision on the 
more general and important questions involved in it. 

The question raised on the rehearing is, that the Court 
erred in declaring the nature of the trust intended by the 
testatrix, namely, that it was, that the slaves should be law* 
&illy emancipated and transported to some other free coun« 
try or State : whereas it was, that they should not be eman* 
eipated here, but be sent away, in evasion of law, and be 
emancipated abroad without giving bonds, that they should 
•not return into this State: which latter trust is supposed 
40 be against law and void, and then that a trust results 
4o the plaiutiffiu And the question made by the plaintiff's 
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motion, founded on the report, is that, supposing the decla» 
ration of the trust w*as, in point of fact, correct, yet, as 
the defendant did not proceed, in conformity with the or* 
der, in. the execution of it, he should not now have liberty i 
to do so, but be made immediately answerable for the 
slaves or their value, as being yet in a state of servitude* 
or put beyondt the reach, of the ptaintiffs by the defendant, 
contrary to his duly and the law. 

It is not certain that either of those points can be raised 
on the bill as it is framed. It alleges no trust for emanci* 
pation here or elsewhere,, and consequently does not im* 
peach any such trust as being in any respect illegal. On 
the contrary it charges,, that the bequests were on trust, 
that the defendant should keep the negroes, not for his ben- 
efit, but ior theirs, in a state of qualified slavery. It would, 
seem^ that case is answered when it is found, that there 
was no such trust as that charged. But, assuming the bill 
to be sufficient, and, indeed, that it contained express 
charges of such trusts and purposes as are now imputed to 
the testatrix, it seems to the Court, that those charges are 
not established, but that the declaration of the trust in the 
decretal order was the only one, that could have been ju* 
dicially made. It is to be observed, that there are no 
means of arriving at the trusts on which these gifts were, 
made, but the answer itself. On the face of the will no 
trust appears, but the donations are out and out to the de- 
fendant. But he admits certain trusts and says they were 
the true and only trusts. Can others be imputed ? upon 
what ground, and to what extent ? Supposing evidence 
to be admissible in such a case to contradict the will and 
the answer, there is none, of any sort, to the fact, that the 
trust was difierent from that set forth in the answer, or that 
there was any trust at all. It may be conjectured from the 
religious principles of this defendant, and other collateral 
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circumstances, that there was some sort of trust for ernan* 
cipation somewhere or holding the negroes as quasi free 
here. But there is, uudoubtediy, nothing on which any 
particular trust can be established, hut that admitted in the 
answer, VVhy should not that be credited? It would 
have been as easy and as honest in the defendant to deny 
a trust altogether, and assert a beneficial legacy in him- 
self, which would have been conclusive, Ralston v Telfair, 
2 Dev. Eq. 255, as to have denied the true trust, and set 
up a false one. Indeed, the temptation to the former was' 
much the stronger, as he had a personal interest in that, 
and none in the latter. Now, the answer states explictly^ 
that the intention was to carry the negroes out of the Stale 
to Liberia or some free Slate, and, without specifying any 
particular mode of eliecting the emancipation, as contem- 
plated by either of the parties, it avers that there was no. 
mtention *' to commit an infraction of the laws of this 
State,'' in any respect. It is said, however, that the se- 
crecy of the trusi and the defendant's subsequent acts in 
the mode of executing it, prove the contrary, ^ud that it 
-was the purpose from the beginning not to obtain the eman- 
cipation according to our law, but to carry the slaves else- 
>¥here for emancipation. But those do not seem fair and 
just conclusions of facts, if the terms of the will and an- 
swer could be controlled by such matter dehors. It is not 
easy to see, why the testatrix did not express the trust in 
her will. But it is hard to hold, that the creation of it in 
confidence between herself and the defendant, for a charity 
of this kind, proves a purpose to evade and defraud the law 
of the country. She mighf not have wished it to be known 
during her life, or the parties might have distrusted their 
ability to express it in the will so as to be legal and effect- 
ual, while her wishes might be perfectly understood by her 
friend, to whom she was willing to confide the office of 
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carrying them out, trusting therefor to the sanctions of 
his conscience, rather than to the coercion of the law. 

But, whatever might be her motive, the answer is dis-s 
f inct, that she intended no violation of the law of this State: 
and the validity of the trust depends upon her intentions, 
and not upon the subsequent acts of the defendant, wheth- 
er in performance or in breach of the trusts, as meant by 
her. If it be s»iid, she had no intention that the defendant 
should give the bonds required by our law, so as to obtain 
emancipation here, it may be yielded, without prejudice to 
the correctness of the decretal declaration. For, we sup- 
pose the testatrix had no particular intention as to the mode 
of emancipation ; and, indeed, it is possible, that she was 
ignorant how it might be effected, here or elsewhere. Her 
purposes were, merely, that her slaves should be emancipa- 
led, and that ihey should be effectually emancipated accor- 
ding to law, whatever that might be, including their remo- 
val from this State, at al! events. In those purposes, noth- 
ing immoral or unlawful is seen, although the testatrix did' 
not go on to say, in so many words, that the defendant 
should procure the emancipation, by pursuing the steps 
pointed out by the Statute, passed in this State in the year 
1830 ; for, if the will had expressed the trust, that the ne- 
groes should be free, and the executor should carry them to 
a particular country, and settle them there, there would be 
nothing illegal in that, even if it were illegal to direct the 
emancipation abroad ; because, nothing appearing to the 
contrary in the will, it would be entitled to the favorable 
construction, of meaning an emancipation consistently with 
the law : and, therefore, if the giving bonds and procuring 
a license here to emancipate, be, in law, essential to the 
emancipation, it would be inferred that, according to the 
trust, it was so intended. A trust of the kind now before 
us, when ascertained, is of precisely the same obligation^ 
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and entitled and subject to the same interpretation, as if it 
were expressed in the will — which principle, indeed, is the 
foundation of this bill. As flir, then, as the intention of the 
testatrix can be collected, the emancipation of the slaves 
was to be legally efTected : for the direction, that they should 
be carried out of this State, was nothing: more than the law 
itself required, and the only question, with reference to the 
point under consideration is, whether her direction was, 
that they should be carried away without, or after emanci- 
pation here. Now, upon that, there is the general principle, 
just mentioned, that a general direction is to be taken as in- 
tended to be consistent with the law, and there is, also, the 
positive assertion in the answer, that in this case, the fact 
was according to that presumption, which shows that the 
declaration was right, that the testatrix intended that the 
slaves should not be kept in this State, but be lawfully 
emancipated and transferred to some free State, to enjoy 
their freedom there. The subsequent acts of the defendant 
cannot vary the tact as to the intentions of the testatrix, 
nor his obligation to observe them. Up to the decretal or- 
der, the defendant certainly acted in conformity with the 
trust admitted by him, and, indeed, the answer contained a 
submission to execute the trust under the direction oi the 
Court, as being a part of his duty under the trust : thiia 
confirming the presumption as to the purposes of the testa- 
trix, arising from the other considerations. The conduct of 
the defendant, since that time, does not show the nature of 
the trust to have beeu difierent originally, nor change the 
rights of the negroes, nor create any in the next of kin of 
the testatrix ; for, if a lawful emancipation was intended by 
the testatrix, and that which the defendant has effected bo 
unlawful, then, it is true, the defendant has been gfuilty of a 
breach of trust, but that cannot destroy the rights of the 
cestui que trust, nor vest the property in the next of kinj 
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from whom the testatrix took it away, by a lawful disposi* 
tion. Admitting, therefore, that the derendant may have 
exposed himself to the penalty of a contempt, by not pro* 
oeeding under the decree, according to his submission, yet 
that does not affect the question between him and the plain- 
tiff. — Nay, admitting that the emancipation were not, as 
yet, legally effected, neverthelesss, supposing a lawful trust ^^ 
to have been intended, as declared and now held, the plain* 
tiffs are cut off at all events. For, there can be no doubt, 
that in some way the defendant, having accepted the trust, 
may be compelled to execute it in behalf of the ne- 
groes, as cestuis que trust ; and, therefore, the plaintiffs 
cannot maintain this suit. The Court will not allow a 
lawful trust to fail, by the laches of the trustee, or for the 
want of one. In Hope v Johnson, 2 Yerg. 1 23, a testator 
in Tennessee directed his land there to be sold, and the pro- 
ceeds laid out ia land in Indiana, and the right vested in 
his slaves, naming them, to whom he gave their freedom, 
and the settling of them in Indiana, under the direction of 
his executors ; and a bill was filed by the heirs and next of 
kin, to restrain the executors from selling the land and re- 
moving the slaves, on the grounds that the provisions for 
emancipation and the purchase of land for the slaves, were 
void. But the bill was dismissed, and Judge Haywood, in 
delivering the opinion of the Courr, said, that when the 
mind of the testator to emancipate was made known in his 
will, it was the duty of the executor to make use of all 
such legal means as should be effectual for the completion 
of his purpose. Indeed, it is a settled rule, that a trustee, 
having accepted, cannot withdraw from the duty, but must 
go on to perform the trust ; and it is said, the rule has no 
exception. Worth v McAden, 1 Dev. and Bat. Eq. 199; 
Lewen on Trusts, 260. It may be asked, then, why this 
bill was not dismissed on the hearing? There is no hesi- 
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tation in saying, that would have been the proper course: 
especially as the opinion was then distinctly intimated, thaC 
the rights of the nextofkiir were extinguished^ But it 
was thought — incorrectly, probably, — that the Court might 
act on the submission^ of the defendant to proceed in the 
emancipation, under the direction of the Court, and an in- 
clination was manifestly felt, that it should be done in con- 
formity to the particular provisions of our law. For that 
reason sucli directions were given ; and, of course, the 
rights of the next of kin, if any, were saved until it should 
be seen, whether the defendant pursued those directions, or 
failed to do so. It was, rather irregularly, attempting to do 
by an order in this Court, what would, properly, have 
been the subject ot a suit by the negroes, or on their be- 
half, against the defendant, to enforce the trust. But that 
cannot alter the rights of these parties between themselves; 
and, as the trust found is held to be legally valid, the 
plaintiffs have no interest, and the bill must be dismissed. 

The case has hitherto been considered as if the testa- 
trix had no particular intention, that the slaves should be 
carried immediately out of the State for emancipation a- 
broad, as that, it is apprehended, rnust be judicially under- 
stood to be the fact. Consequently, enough has been said 
for the decision of the present suit. But as the question 
must often arise in other cases, and has been very fully ar- 
gued in this, and it is important that the state of the law 
on such a point should be known, it is thought to be prop- 
er to state the opinion formed by the court, on the suppo- 
sition, that the trust really was, as contended on the part of 
the plaintiffs, that the defendant should carry the slaves 
out of this State, to be emancipated, without applying for 
» their emancipation here. On that point the Court holds 
the law to b3 also against the plaintifis: because that trust 
is not expressly forbidden by the law of this Sfate, nor is 
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it against the policy of the law, nor the public interest, but 
is lawful and valid. The point is not a new one in this 
State, nor in our sister States, in which slavery exists and 
laws also regulating (he mode of emancipation, similar to 
our own. In Cameron v. Commissioner^ of Raleigh^ I 
Ired. Eq. 436, the slaves were sent by the executors to Af- 
rica without previous emancipation, and the Court held 
that gifts to them in the will were good and decreed their 
payment to them as free persons. In the opinion of the 
Court it is stated, that *' our law and policy alike forbid the 
manumission of slaves to reside amongst us, but they nev* 
er did forbid the removal of them to a iree country, in or- 
der to their residence there as free people :" and as one 
evidence, that such was the policy of the law, reference 
was had to the Act of 1830, as promoting and encouraging 
their emancipation, so that they be removed and kept with^ 
out the State. The whole subject has been before the 
Court a few years previous in the case of White v. White, 
I Dev. & Bat. 260, and the opinion delivered was not has- 
tily, but deliberately formed, and the whole Court concur- 
red in it. The point came up again directly in Cox r. 
Williams 4, Ired. Eq. 15, when the same judgment was 
pronounced, and the reasons more fully stated. Upon that 
occasion also, the Court, after a change in one of the 
Judges, was unanimous, both as to the argument and the 
conclusion. Then the policy of our law, as collected from 
the only legitimate source— our Legislature — was said to 
be opposed to the residence of freed negroes in this State* 
but it had never been to restrain the owner of the slaves 
from removing them from this State, either for servitude 
or freedom elsewhere: and it was further said, that in no 
case, in which it had been held that the direction for eman* 
cipation was void, from Haywood v. Craven down, had 
the deed or will directed, that the emancipation shoidd 
36i: 
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take effect abroad. That has been said to be inaccurate, 
and the case of Pendleton v. Blount^ 1 Dev. & Bat. Eq. 
■ 461, is supposed to show it to be so. But it is only appa* 
rently so, from the imperfect statement of the will, and is 
' teaHy another example of the correctness of what was said 
' in Cox V. WHiiams. For, the will there directed the ne- 
groes to be hired here, and their hires to constitute a fund 
in the haAds of the executor for their benefit, aad further- 
more -that this should be kept up perpetually by the execu- 
tor and his executor or. administrator, unless •* at anytime 
hereafter any of the negroes or any of their increase should 
-desire to go to Africa or a free Slate," and in that case the 
"executor was to give such slave his or her proportion of 
" thfe fund. It was, therefore^ a case of indefinite quasi free- 
' dom here for existing and future generations of the slaves, 
' and was plainly an evasion of our law, against the emanci- 
•Ipation of pei^sons who reside here. It is perfectly true, then, 

• that no trus^t has been declared void, bat when the pur- 
pose was apparent, that the oegroes could remain here : in 
Which case, as we do not adopt the rule cy pres, and could 
-JK)t brder them to be carrried abroad, the disposition must 
•fldoessarilj fail. In all those, in which the direction was 

• to send them out of the Slate to live as tree persons, the 

• dilLposition has been supported. Against that it is argued, 

• that it evades the act of 1830, inasmuch as the public loses 
' tile fie<5urity required by the act against the return of the 
frilav^s, and, moreover, that it is contrary to the enactment, 
' that ftO slav6 shall be ^t free, but according to the provi- 
«^fifeli8 oif Ihe act. But the argument is answered in this: 
^ihatit'Supposfts the power of emancipation is a privilege 
f ^ribt^ by the ^statute, and therefore exists only sub modo. 
< W^befeas the true principle is, that the power of the owner 

%o givfe, and the -capacity of the slave to receive, freedom, 
!«dst in nature, and therefore may be used in every case 
liiwi every way, except those in which it is forbidden by 
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law. The statute, therefore, effectually bars emAnoipatioQ< 
here except in the manner pointed out in it, and onei w6o 
wishes to gain for his slave the liberty to stay here foif a 
period after emancipation, must conform to the statute.— 
But, neither in its terms, nor in its spirit, does It prohibit 
a bona fide removal of slaves to another State, for the sake 
of their freedom. Its title is, " An act to regulate the 
emancipation of slaves in this State :'* and it has no clause 
or word affecting any person or thing extra-territorial, bk* 
ceptingonly, that it requires a slave, emancipated here, to 
remove and stay out of the State under the heavy penalty, 
of being sold as a slave. Now it may be — it is not for ue • 
to say how — that a slave, carried abroad under the will of 
one of our citizens for emancipation, would, upon return* 
ing, fall into the category of slaves emancipated herow-^ 
But that has nothing to do with the rights of the owner or 
next of kin to such slaves, which would invest them wi^ 
a beneficial interest in one class of them, nK>re than in the 
other: and, whether they might be sold or not on retura^- 
ing, is not material to the enquiry, as to the validity of the 
emancipation actually effected abroad with the h&n4. fide- 
intention of a residence abroad, and while^ s(teh residence 
continues. To such a ease the statute has no sp{)li4tatioo» 
For, it is to be observed, that it puts emancipation by the' 
owner, and by the owner's executor under the directiDO nf / 
the will, exactly upon the same footing, except as to tb»> 
executor's liability to creditors. Now no one baa e^vMf 
supposed, that an owner of a slave was^ prohibited by oimt 
law from carryinizf his slave, in his life time, to Africa or to 
Ohio, for the purpose of granting him freedom ; and if ho,- 
who has a slave in his own right, can do so, and his aot W 
valid, so oan one acting in auter droit m execjQtUMi ol IP 
trust. The statute does not make the act of either void:- 
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and such must be the plain provision of a statute in order 
to have that efiect. 

.When this point was again brought into question in this 
case, after the former decisions of the Court, it became the 
duty of the Court to look to the adjudications of our sister 
States, similarly situated with ourselves, for aid in sustain- 
ing our judgments, or discovering our error. The research 
has been made, and been successful in finding several ad- 
judications accordant with ours, and no one to the contra- 
ry. The first found is that of Frazier v Frazier, which 
which was decided in South Carolina in 1835 ; and the 
case was this : In that State there was a Statute, *hat no 
slave should be emancipated, but by Act of the Legisla- 
ture. A testator directed his slaves to be set free, and 
provided a fund to enable them to go to St. Domingo to 
be colonised. The next of kin filed a bill against the exec- 
utor, claiming the negroes and tund. it was dismissed, the 
Court holding these propositions : That, notwithstanding 
the extensive terms used in the Act, the case was not with- 
in it, because an owner might remove his slaves from the 
State for any purpose he pleased, and he might thereforo 
anthorise his executor to do so. unless prohibited by Stat- 
ute : and because the evil, against which the act was di« 
rected, was the increase of free negroes in the State, and 
the removal of slaves belonging to her citizens and their 
emancipation out of her borders was no injury to her. Hence 
the Court concluded, that the right of the owner to author* 
ise his executor to carry his slaves out of the State, could 
only be restricted by a Statute, expressly making such a 
testamentary disposition void, 2 Hill's ch. R, 305. In 1840, 
the question came before the Court of errors and appeals 
of Mississippi upon appeal from the Chancellor in the case 
of Ross V Vertrees, and Rcss v Duncan, 1 Freeman's cb. 
R* 567, and 5 Howard's Rep. 305. Ross directed bv ex- 
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press provision in his wiH, that certain of his slaves should 
be sent to Africa, under the superintendence of the Ameri- 
can Colonization Society, to reside there as free persons, 
and he gave parts of his estate as provision for them. Then 
Mrs. Reed, a daughter of Ross, by her will gave all her 
estates, real and personal, to the defendants, including her 
interest in htr father's estate, if his will should be held in- 
valid, upon a secret trust, (set forth it a letter written by 
her to the defendants contemporaneously with the execu« 
tion of the will.) that the defendants should carryall her 
slaves to Liberia, thereto remain free. The next of kin 
filed bills against the legatees and executors claiming the 
estate, upon the ground, that the dispositions were contra* 
ry to the law and policy of Mississippi and void, and that 
a trust resulted. The Statute of Mississippi was, •' that it- 
shall not be lawful for any person, being the owner of 
staves, to emancipate them unless by his or her last will and 
testament, duly attested, &c., and unless also it be proved 
that such slaves have performed some meritorious act for the 
benefit of such owner, or some distinguished service for the 
benefit of the State : and such last will shall not have va- 
lidity until sanctioned by the Legislature, nor until the 
owner shall have complied with the conditions specified in^ 
such act." Yet the trusts of both wills were, aftermost 
elaborate arguments, upheld, and both bills dismissed, not- 
withstanding there had been no legislative sanction of ei« 
ther will. The grounds taken by both Courts were pre* 
cbely those, shortly stated in Cox v Williams : that the 
]H*obibition of emancipation was a regulation of internal: 
police, and the Statute was to be construed in reference to 
that object, and therefore confined to a local operation: 
within the State, or to such acts done out of the State as 
were intended to have their effect in it : that the right to" 
manumit a slave is perfect ul common law, and that the 
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Statute did not take it awav, but only qualified it, when 
exercised within the State : and that Mississippi had no 
concern with the manumission of slaves in other States, 
aad did not assume a police jurisdiction in them, but only 
within her own borders ; and, finally, that, therefora, thd 
emancipation directed by the testators, though not made 
by virtue of the Statute of Mississippi, was laot contrary 
to it. The case of Haywood v Craven, was much pressed 
OQ the Court in those cases, and it was properly put upon 
the grounds that the will directed the emancipation to be 
by the laws of this State, and therefore that the negroes 
were to remain here, and in that way it was distinguished 
from a trust to carry slaves to Liberia, there to remain free. 
The question again came up in the same Court in 1846, in 
8 different form« The executors of Ross refused to deliver 
the slaves to the Colonization Society, or to sell the estate 
given for the negroes, on the ground, that the trusts were 
in fraud of the Statute on the subject of manumission and 
against public policy^ and therefore void. Upon the bill 
of the Colonization Society against the executors, the trusts 
were again held to be lawful and valid, and the slaves were 
decreed to be delivered to the Society, and the bequests 
for the benefit of the slaves declared void, as they had by 
the will an inchoate right of freedom and capacity to take, 
which beeame complete on their removal out of that State ; 
WcLde y American Colonization Society, 7 Smedes and 
Manth 663. It seems likewise from a note that has been 
met with of a case iii Georgia, that the same doctrine is 
there held as law ; Jordan v Bradley, Dudley's Rep. 170. 
Bat, as the book, containing the report of the case, is not 
to be had here, no reliance is placed on it. The other 
eases cited are so perfectly accordant with our own, both 
in the reasoning and conclusions, that the Court may, with 



DECEMBER TERM, 1651. 51 

Thompson v. Newlin. 

the more confidence, reaffirm their correctness, and place 
our present decision on their authority. 

It is not doubted, that it is perfectly competent to the 
legislature to qualify the right of manumission, whethtr 
inter vivos^ or by will, by ai^ regulations that may seem 
meet to that body, or even to make void any direction in « 
will of her citizens, for the removal of her slaves from the 
State, for the purpose of emancipation elsewhere. But 
mere legislative regulations, for emancipation within the 
State, cannot operate on trusts elsewhere : because they 
are neither within the words nor the policy of such enact- 
ments. It requires an express enactment, or plain provis« 
ion, in avoidance of such a testamentary disposi|ion, before 
a Court can impose a restraint on a citizen, by depriving 
biin of the natural right of sending his slave, where he can 
do us no hurt, that he may live and be free there. 

The result is, that the emancipation of the slaves is 
deemed effectual and proper, and the dispositions in their 
favor, and that of the defendant, Newlin, held valid : and» 
therefore, the bill must be dismissed with costs. 

Per Curiam. Decree accordingly. 
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Oo the cicmth of % feme ee^eri, eotitled to ehorna ia aetioiv adiaiii«tr»tMB 
■Ixmld be taken oat oo her esute, tor the porpoae of paying ber d«btSr if 
there be any, and for distriboting the residue of iier msmis as the law di* 
reete. 

The hosbend has « right to sneh adauoistratioQ, but he may asngii bis right 
to another. 
. It has long been the estab!khed law in this State, that the inaeaae of shvfe 
behmgs to the remainder-man, and not to the tenant for life of the mother. 

The cases of Timnu ▼ Potter, 1 Haj. 234, Gluegew r Flmwen, 1 Hay. 
283, and Brwin r KUpmtriek, 3 Hawks. 456, eited and approYed. 

Cause removed from the Court of Equity of Orange 
county, at the Fall Term, 1851. 

The plaintiST, in his bill, set forth, that John B. Shaw 
died in the year 1816, having left a last will and testament, 
of which, among others, he appointed John Shaw, who 
alone qualified, and the defendant, Peyton High, executors ; 
that by the said will he bequeathed as follows : '*' I lend to 
my wife, Frankey Shaw, during her natural life, or widow- 
hood, ten negroes,'' (naming them) ; and, in another clause, 
•* I give to n»y daughter, Polly Morgan, after the death or 
marriage of my wife, one negro woman, named Isabel, to 
her and her heirs forever." The bill further set forth, that 
the said testator directed, in and by his said will, that, after 
the death of his wife, a lai^e portion of his property should 
be divided among his children, of whom the said Polly was 
one. The bill further set forth, that the said Polly Mor- 
gan was the wife of Lemuel Morgan, who is still living, 
and that she died after the death of the said testator, and 
in the lifetime of the said Frankey Shaw, the wife of the 
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said testator, and that, at the request of the said Lemttel 
Morgan, administration on her estate has been duly grant* 
ed to the plaintiff. The bill further alleges, that the Aid 
Franky Shaw, above mentioned, died in the year 1851, 
having, during her life, held possession, by the consent of 
the executors, of the property bequeathed to her by the 
will of the said John B. Shaw, including, among others, th^f 
said woman Isabel, who has now a large increase, botn 
since the death of the said testator. The bill further al- 
leged, that, all other persons named as executors in the 
will of the said John B. Shaw, being dead, the defendant 
bos qualified as the surviving executor, and has taken inU$ 
his possession the siaid woman, Isabel, and her increase, tfi 
well as the rest of the estate, to which the plaintiff's intei^ 
tate was entitled, under the said will, in remainder after 
the death of the said Franky, and that he refuses to pay" 
or deliver the same to the plaintiff. The bill coQcICKie# 
with the usual prayer for an account and relief. 

The defendant in his answer admits all the facts set forth 
in the bill, but he avers that the said Polly Morgati left no 
children, and he is advised, that, in that event, all the ^ 
tate iti remainder bequeathed to hef by the said will, nothar- 
iilg vested in her during her life, passed to her surviviim^ 
brothers and sisters, and that, therefore, the plaintiff bar 
no claim. 

The cause was set forth for hearing upon bill and answer 
and, by consent of the parties, transferred to this Court. 

Norwood^ for the plaintifE 

Saunders and G. W. Haywood, for the d^gfendaut. 

Nash, J. The plaintiff is entitled to the decree whidhi 
he asksV John H. Shaw died in the year 1810, and by wilT 
gate to his wife, Franky Shaw, during her life or widoif-' 
87b 
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hood, a number of negroes, among whom was a woman by 
the name of Isabel. By a subsequent clause^ he giv^s her 
absolutely, after 4,he death or marriage of his wife, to his 
daughter Polly JMorgan. Th^ bequest, then, of Isabel was 
of a life estate in her to the widow, with a remainder to 
Folly Morgan. This was a vested remainder, and in no 
way dependent upon PolJy Morgan surviving her mother. 
It cannot be necessary to ^te authorities to prove this. 

By the clause, the last but one in his will, the Testator 
directs, that nine of the negroes given to liis wife, together 
with other jprcgperty, shall be sold and the proceeds divided 
among all his children. The widow, Mrs. Franky Shaw, 
died in the year 1851, and, immediately thereafter^ the sale 
was made by the defendant, High, as Executor of the will 
of John B. Shaw. This was also a vested remainder in 
the children of the testator, and the interest of Polly Mor- 
gan vested in her the possession, only awaiting the falling 
in of the life estate of Mrs. Morgan, who died in 1830 ; 
her husband, Lemuel Morgan, is still alive. Upon the 
death of a feme covert^ her chases in action are to be re« 
duced to possession by her personal representative, for the 
purpose of paying her debts, if there be a.ny, and for dis- 
tributing the residue of the assets, as the law directs* Her 
husband is entitled to take out administration upon her es- 
tate, and, after discharging all just claims upon it, holds 
the balance in his own right, the law deeming him her next 
oi kin, or not compellable to make distribution, 2nd BI. 
c. 515. 

Upon the death of Mrs. Morgan, it was the right of her 
husband, Mr. Lemuel Morgan, to administer upon her es- 
tate : but, during the existence of the widow of John B. 
Sbaw, it was not necessary, for there was nothing to ad- 
n^inister upon. As soon, however, as that event took 
place, the necessity arose, and the present plaintifl^ with 



DECEM&ER TERM, 1851. SS 

Hilborn «. Hester. 

the consent of the husband, was duly appointed. He is 
entitled to a decree for the negro woman, Isabel, and all 
her increase since the death of John B. Shaw. It has long 
been the established law of this State, that the increase of 
slaves belongs to the remainder-man, and not to the tenant 
for life of the mother ; Timms v Potter, I Hay. 234, Glas* 
goto V Flowers, 1 Hay. 283, and Erwin v Kilpatrick, 3 
Hawks, 456. He is entitled to an account of the hires of 
the negroes since the death of Mrs. Shaw, and is also en*! 
titled to receive from the defendant, High, the share of 
Mrs. Morgan, in the sales of the slaves and other property^ 
in which the widow of the testator had a life interest. 

It must be referred to the Clerk to take an account of the 
hire of the negroes trom the time specified, and also of the 
amount of the sales made by the defendant. 

Per Curiam. Decreed accordingly. 



GEORGE HILBORN m. EPHRAIM HESTER. 

AlilMmfh A htieband U eDtitled eiclusively to admnilstratkNi on bit wife's ee<^ 
Uitt yet be caooot reoorer, as administrator, a ehon in action, for whiob 
be had received full satisfaction previously to the grant of administration, 
unless it appears there are debts due from the wifo*s estate, and then an 
account will bo directed. 

So, if be bas. intentionally, and with bis priTily and eoocurrence, permitted 
anetber to reoeiTe tbe amount of sucb dboses m neii&n of bis deceased 
wifs* 

Cause removed from the Court of Equity of Bladen 
County, at the Fall Term, 1851. 
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John Hester died in 1619, in Bladen, having made his 
Will* in ivhich he made the following dispositions : '« I will, 
iSkmt my wife, Comfort, live on the plantation her life time, 
and also my negro, Jane, to wait on her for her life time ; 
and that ahe be maintained out of the whole of the proper* 
It. I give to my daughter, Hannah, a negro girl named 
Clarissa, and the balance of my negroes to be equally di* 
iiided between all my children, except Hannah/^ He also 
left several tracts of land, which he devised to his different 
ehildren, who were nine in number ; and he appointed the 
defendant, his son Ephraim, the executor, and he proved 
the will. One ol the children was named Mary, then the 
wife of the present plaintiff. In February, 1820, the exec- 
utor and the other children divided the slaves, and other 
effects, except Jane, and the others, including the plaintiff, 
gave to the executor an obligation, in which they acknowl* 
edged they had received their shares of the estate, and 
bound themselves to pay their proportions of any demands 
against the estate. Not long afterwards, but at what par* 
tieular day does not appear, the plaintiff's wife died leaving 
an only child, named Eliza, very young. The executor 
assented to the legacy of Jane to the widow, who kept the 
slave in her possession on the plantation for eight or ten 
years, and until Jane had two children. Then a person 
took the two children, and Mrs. Hester brought detinue 
fer tbamy b^A on the txi»i of the suit, the present fdaintiff 
was introduced as a witness for her, and on objection to 
hii Gjpnppetency, on the ground of his interest in the slaves, 
be swore that he had none, and that the share» to which his 
lionaftSfd wife had baeni entitled, then belonged to bis daugh^ 
ler, EMia, and thereupon, be was examined in chief, and 
the negroes were recovered. Very shortly afterwards, 
HtMfy ^eateTi tu^ving become* very old and infirm, was taken 
by her son, the defendant, lo bis house to resick, and she 
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earned the three negroes with her, and she afterwards 
lived in the defendant's family, and was maintained by him 
until her death in 1887. In 1832, the plaintiff was arresU 
ed by a creditor, and took the oath of insolvency in BladeB^ 
without filing any schedule, and soon afterwards, procured 
one Richard Lewis to be appointed the guardian of hb in? 
fant daughtefi Eliza, and then he removed to Alabama, and 
carried bis daughter with him. After the death of Mrs. 
Hester, Lewis claimed on behalf of his ward, a share of thf 
negroes and some of the old furniture left by Mrs. Hester, 
and by the consent of the defendant, and of the other child^ 
ren of the testator, who were living here, he, Lewis, admin- 
istered on the estate of Mrs. Hester, and sold Jane and tier 
two children, as bis. intestate's property, for the sum of 
j^l528, and in 1840| he paid the sum of $50 as the share 
of the said Eliza, after deducting the charges to Lemuel J« 
Lucas, who resided also in Alabama, and had intermarried 
with the plaintiff's daughter, Eliza. The plaintiff after* 
wards came into this State, and obtained administration of 
hb deceased wife's estate, and filed this bill in September, 
1847, praying for an account of the residue of the testator's 
estate, and, particularly, of the profits and proceeds of the 
sale of Jean and her children. 

The answer states, that the defendant assented to the 
legacy of Jane, and thereby the property in her vested in 
the widow for her life, and the remainder vested in the 
t^hildren, except the testator's daughter Hannah ; and thercf 
upon insists that the defendant was not bound to take pos* 
session of the slaves as executor, after the widow's death. It 
further states the facts already mentioned in respect to the 
plaintiff's denial of his own right to a share of the negroes, 
and his declaration, and other acts, showing; that it way 
hb daughter's, and it avers that the money, paid to Li\cai^ 
was so paid, with the knowledge and consent of the plaix^; 
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tiff, for the share of the slave originally belonging to the 
plaintiff's wife. It further states, that Mrs. Hester became 
to infirm as to be incapable of labor, and the negro wo* 
man and her children also became expensive, and that the 
defendant was thereby induced to take them to his house and 
maintain them there: and it is insisted that, if the defend* 
ant be held liable to account to the plaintiff at all, there 
ought to be a proportional allowance for the expense of 
maintaining the mother and her negroes. 

RuFFiN C. J. It need not be considered, whether the 
particular provisions of the will take the case out of the 
general rule, that an assent to a legacy for life is also 
an assent to one in remainder: because upon other points 
the opinion of the Court is with the defendant. 

The circumstances render it probable, that at the divi* 
aion in 1820, there was an agreement that, instead of set* 
ting apart a fund for the maintenance of Mirs. Hester, she 
should have the whole property in the slave Jane. That 
supposition accounts naturally for the ptaintifl 's twice re- 
nouncing on oath any interest in her, and for his thinking 
that his daughter would succeed to some interest under her 
grand mother, and therefore procuring, before he left thd 
State, the appointment ot a guardian for her here, who 
might, upon ^e death of the grand mother, get his daugh- 
ter's share, mi, whether that be so, or not,— and the an^ 
swer does not insist on it — those circumstances and the 
other evidence establish it as a fact, to the satisfaction of 
the Court, that a full share of the value of Jane and her 
children was received by the plaintiff's son in law, as the 
share of his wife, with the privity and consent of the plain- 
tiff, and in fulfilment of his intention and the understand- 
ing of all concerned, long existing. The fact, we think, 
cannot be doubted : especially, when the plaintiff delayed 
for seven years to administer and bring suit after the mon- 



DECEMBER TERM, 18: 1. 



Hilborn ti. ii<»t«r. 



ey had been received by a member of his family, resident 
ia the same part of the country with him It is true, that, 
upon the death of the plaintiff's wife, her administrator 
alone legally represented her, so as to be entitled to her 
share of the negroes : and it is also true, that payment to 
one not entitled will not excuse an executor from the de- 
mand of the proper person. Yet the force of the defence 
here set up is not thereby impaired in this Court. For, if 
the payment had been to the plaintiff, the surviving hus* 
band, he could not, by afterwards taking administration , 
compel the executor to pay htm a second time, because in 
fact the administration would be for his own benefit exclu* 
sively, and as soon as he got the money as administrator, 
be would hold it to his own use : which he could not just* 
ly do, with the money already in his pocket. If there were 
any probability that there were any debts of the wife, there 
might be a reason for an enquiry as to the amount, and for 
a decree for enough to satisfy it. But, after a feme covert 
has been dead about thirty years, without some suggestion 
to the contrary, it may be fairly presumed there is no de- 
mand against her estate. The defendant, indeed, says, he 
might assert a charge on it for a contribution towards the 
maintenance of his mother in her last years : but that he 
prefers, only, as a deduction from the plaintiff 's recovery, 
if he should make any in this suit. The plaintiff is, there- 
fore, suing exclusively for his own personal benefit : and 
he could not recover, if the money bad been actually paid 
to him before he administered. In effect that was done : 
for, if he assigned his claim to his daughter or, without an 
assignment, if he was intentionally the cause of the pay* 
ment being made to her or her husband, and it was made 
with his privity and concurrence, it is the same as if the 
money had gone into his own hands. The plaintiff would 
not, indeedi be concluded by the settlement made by the 
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son in law, but might have an account, so as to charge the 
defendant with a further sum, if he could. But it was admit- 
ted on the hearing, that everything had been settled be- 
tween these parties, except the plaintiff's demand on ac- 
count of the three slaves : and, as that is but a single item, 
and its amount clearly shown, and the payment of his pro* 
portion of it to Lucas fully established, there is no necessi- 
ty for any enquiry, but the bill must be dismissed with 
costs. 

Per CuBiAM. Decree accordingly* 



THERESA WALLING fr AL. w. ANTHONY BURROUGHS ± AtS. 

In u) account betweeQ tenants in eommon of land, ased for getting timlier, ilw 

value of the timber, while growing, is to be taken as the. rale of valnataoii. 

See the case at law decided at this term, Bennett ««. Thompson, 13 Ire. 141. 

Cause removed from the Court of Equity of Martin Coun- 
ty, at the Fail Term, 1851. 

The case is stated in the opinion of the Court 

Rodman and Donnell, for the PlaintiSs. 
Biggs and Moore, for the defendants. 

Nash J. The plaintiffs and defendants are tenants in 
common of a tract of Swamp Jand: and the defendanlti' 
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who are in possession, have cut down and carried to mar* 
ket a large quantity of timber growing on it The bill is 
filed for an account. By a decree of the Court made by 
consent of the parties, reference was bad to the master to 
state the account. A report was made to Spring Term 
i85l, of the Court of Equity for Martin County, to which 
each party excepted. It is unnecessary to consider any of 
the exceptions, but the first made by the defendant, as that 
disposes of the case as it is now before us. That exception 
is : " That the defendants are charged with the value of 
the timber and some of tluMiifl^l^Q^yd, deducting only 
the actual expenses of i|^D^m^sA»|^^^iparket, and not 
allowing the defendantljany thing for th%i| risk and atten- 
tion to the business : wiiA^lls 8l^tl@@iliVnts insist, that 
the proper charge against them would be m fair rent of the 
timber at the stump." \Tlu»ftft]fciBiv^isj[llowed ; and as 
it goes to the principle oNiiifij2&P££t**^^^^^"^^ ^^ referred 
back to the master, to take th^^ocount. The principle 
upon which such accounts are to be taken is stated, and the 
authorities cited, in the case of Bennett v. Thompson^ deci- 
iled at this Term, as a trespasser — we do not deem it ne- 
cessary to do more than to refer to that case. The princi* 
pie is that the account is to be taken of the value of the 
timber while growing, as a rent for the timber — this case 
being between tenants in common. 
Pta CuaiAM. Ordered accordingly. 
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JOHN N. INGRAM v$, ROBERT KIRKPATRICK. 

Where a deed of trust is given to secure two separate creditors, not heinfr co- 
sureties, one, who receives part payment or what is due him, is not bound 
to carry that into the trust account, unless, after deducting that payment* 
-the trust property is more than sufficient to satisfy bis debt. 

When property is conveyed to a creditor, in trust to be sold for the benefit of 
himself and other creditors, the trustee is entitled to charge conmassioM 
'for making the sale and disbursuig the proceeds, and a commission of two 
and a half per cent is not too laige. 

A trustee is not geilendiy liable for costs ; but, where the eontest relatiiig to 
the execution of the trust involves hie personal interests and the decision is 
against him, it is the general rule that be should pay the costs of the cott« 
troversy. 

This cause came on, on exceptions to the report of the 
Clerk. 

The nature of the exceptions is set forth in the opinion 
of the Court. 

RuFFiN C. J. This cause was before the Court for hear* 
ing at December term 1849, and is i:eported 6 Ired. £q. 
463« The Clerk made his report to the present Term on 
the enquiries then ordered, and therein finds the proceeds 
of the sale of all the effects conveyed in the deed of trust, 
made by Pittman to the defendant, amounted to $2445,17 
and that thereout the defendant paid to the sheriff the sum 
ot $860,94, in satisfaction of the debt and costs due on ex- 
ecutions, having a lien on the property at the time the deed 
was made, leaving a balance of $1584,23 applicable to the 
debts secured in the deed of trust. Besides that sum the 
Clerk charges the defendant with the sum of $193,21, un- 
der the following circumstances : Pittman had a demand 
on one Hudson, which he transferred to the defendant as a 
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security for the defendant's liabilities for him, bat at what 
time does not appear. The defendant instituted suit therS* 
on in the name of Pittman on the dOth of June, 1S43, and 
recovered judgment thereon in April, 1846, for •225,28| 
besides costs, and afterwards received the same. From 
that sum the Clerk deducted interest from the time of the 
defendant's sale, which was in April, 1843, which left the 
nett proceeds oi the judgment, as of April, 1843, the above 
sum of $193,21 ; with which the defendant is charged as 
a part of the trust fund, so as to make the aggregate of 
$1777,40. On that sum an allowance of 2 1-2 per cent, is 
made for commissions, leaving the nett amount^ applicable 
to the debts in the deed, $1733, on the 17th of April, 1849, 
and the debts are reported to have been $2936,13, on that 
day. 

Both of the parties except to the rate of the commissions. 
The plaintiff also excepts to any commisson on the sums 
•applicable to the debts for which the defendant was liable 
as surety ; and the defendant further excepts, for the omis- 
sion to allow commissions on the sums paid to the sheriff 
ton. the executions. The Court sees no error in either of 
the points thus excepted to. It was for the defendant's 
own advantage, that he made the sale, instead of the. she- 
riff, for the satisfaction of the executions ; and there is no 
.reason, why, by doing so, he should subject the fund to a 
double commission, one to the sheriff and one to himselfi 
on that amount. : The Clerk has not allowed the defendant 
commissions on his debt, as a disbursement, but'only on 
the balance of the amount of sales : and the plaintiff has no 
reason to complain of that, ashsome one ought to be qom* 
.pensated for the trouble and responsibility of making the 
sales and receiving the money, and the rate allowed by the 
. Master is that given by law to sheriffs for similar services. 
Therefore, the first exception of each party is overruled. 
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The defi^ndant further excepts to the charge of $198,31, 
ht the proceeds of the judgment against Hudson ; and the 
plaintiff excepts because that ohar^ is not $435, instead 
of 419d>121. It may be remarked, in the first place, that 
the plaintiff's exception proceeds on a mistake as to the debt 
of Hudeott. The recovery was only $235>28> and the res- 
idue of the $445, was for the plaintiff's costs in that suitt 
And, of course, would not be chargeable to the defendant 
hi this account, as they only reimbursed hiag outlays in the 
prosecution of the suit, and the defendant has no credit for 
those expenditures. But that is not material, as the Court 
holds that the plaintiff is not entitled to any part of the 
sum received from Hudson. These parties were not co» 
Mreties for any one of the debts, and the only coonexion 
is, that one deed of trust for certain property was given as 
aeeurity for separate debts to them respectively. There 
was therefore, nothing in law or conscience to prevent either 
4af them from obtaining from the debtor at any time a sep- 
arate or further indemnity against kss to himself. 11^ in- 
deed, the defendant had got such a security to the full 
amo^Hit of his liabilities, equity wo^d have required him 
to rwott to that, atid leave the otl^r for the plaintiff'^ ben- 
efit. But, after the application of the defendant's share of 
the sales under the deed of trust and the whole of the Hnd- 
ison money, a consider^ible balance remains due to him; 
mnd eeitainly he is not tound to conmiunicate to the pfadn- 
tsff the betvefiC cf bis eeparate security, m a way to defeat 
himseif d'iany part of his demand, in this case, indeed, it 
4oes not appear, tliat the daim on Hudson was assigfied 
to the defendimt, Wfttil «fter the sales had been made under 
"Ac deed cf trust and the toss aaoertaiaed. But it is radicir 
ISO to be infenred from ^ faets, as £Mr as they can be aecai ; 
ttiid, if ISO, il was entirdy competent to each party, ev«a if 
they tiBid beei^^ngiai^ co»fmretie8,tD provide^ in any way 
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he could, for his separate satisfaction or security, since, af- 
ter the loss, each surety is a separate creditor for the 
amount paid by him out of his own funds. These parties, 
however, did not stand in that relation, but were separate 
creditors or ifureties from the beginning, and the one^was 
not bound in any degree to take care of the other. There- 
fore, the plaintiff's second exception is overruled, and t^at 
of the defendant allowed ; and it is referred to the Clerk to 
compute the sum diie to the plaintiff, upon the bans of his 
former report, corrected as now pointed out. 

Although the defendant, as trustee, would not generally 
be chargeable with costs, yet in this case the controversy 
arose entirely upon a question as to his own personal in- 
terests under the deed, and, as the result of that it against 
him, he must, according to the general rule, pay the oosta. 

Pxa Curiam. Ordered accordingly. 
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Where a testator directs, by his will, that '* a negro woman and her Tuture io* 
creaie and issue"' be sent out of this State to some free State, for the par- 
pose of emancipation; /fie/J, that the words ** future' increase and issue*' 
abonld here include children, bom between the making of the will and ih* 

. jdefith of the testator. 

A trust in a will to carry slaves out of the State, for the purpose of beinjf set- 
tled in a free State, as free persons, is a lawful and valid trust, which the 
executors are bound to perform. And this the executors may do, without 
any applicatieo to the Courts of this State-Sunder our Statute. 

Cause removed from the Court of Equity of Lenoir 
.county, at the Fall Term, 1851. 

W, H. Haywood, for the plaintiff. 
J. W. Bryan and Donnelly for the defendant. 

RuFFiK. C. J. Susan Jones made her will on the 26th 
July 1846, and therein bequeathed as follows : "I am anx* 
ious to reward the meritorious services of the following 
named slaves with the boon of freedom, namely, Phillis, 
Esther* Nancy, Patsy, Scott, John, Amsy, Pleasant, For- 
tuna, Mary, West, and Sarah, and all their future increase 
and issue ; and I direct my executors to apply a sum, not 
exceeding^ three hundred dollars, to pay their passage and 
settle said slaves in some one of the free States." There 
are in the will a number of specific bequests to different 
persons, and a clause dividing the residue equally between 
four classes of persons. The testatrix died in the spring 
of 1848, and before her death one of the above mentioned 
women bad a child born, named Pleasant^ and since her 
death several others have been born. 
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The bill is filled by the executors against the residuary 
legatees and the Attorney General, and prays that the rights 
of the slaves and ot the other parties, and the duties of the 
executors moy be declared. It states, that the executors 
are willing and desirous to carry into execution the pro* 
vision tor the emancipation of the s!avcs» by carrying them 
out of this State and settling them in one of the free Stales, 
into which it is lawful for them to go : but that they have 
been advised, that it is doubtful, whether they have a right 
to do so without having first had them emancipated in this 
State : and that they are willing to procure their eoiancipai* 
tion here, and give the bonds required by our law, provid«> 
ed they may be allowed to retain the estate of the testatrix 
in their hands, as an indemnity against loss by reason of 
such bonds, but that, otherwise, they are not willing unless 
compelled by law to do so. The bill states, that, in coa* 
sequence of the delay in procuring the emancipation, by 
reason of doubts upon those points, the residuary legatees 
claim that the disposition for emancipation bath become 
void or that it was so from the beginning, and insist on the 
immediate distribiiiion of the residue according to the will» 
and that the slaves and the said sum of 63U0 fall into ond 
form parts of the residue, and more especially the slaves 
born since the date of the will. The answers do not pre- 
sent any other facts, but merely raise the points of law pre- 
sented on the will. • 

There is no diflSculty in saying, that the executors can- 
not apply to the purpose of efTectmg the emancipation of 
the slaves more than the sum specified in the will : and, by 
consequence that they cannot retain more of the estate oti , 
that account. The children born since the death of the tes* 
tatrix are within the words of the will, as expressly as those 
named. With respect to one born between the making of 
the will and the death pf the testatrix, the rule is not so 
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eleiur. Were it a disposition by way of legacy to some oth- 
cr person, the Court would feel bound by previous adjudi- 
cations to bold, that the child did not pass to the donee of 
tfie mother. But the conclusion is to the contrary, on the 
direction to emancipate '' the issue and increase of a female," 
who IS emancipated by name in the will. *' Increase'' is 
admitted in the cases to be per se an equivocal term : and, 
therefore, it is allowed, that other things in the will may be 
looked to, in order to give it a meaning eSectualing the ac* 
toal intention. The supposition is almost inconceivable, 
that one should intend, that a child born, at any time after 
<be will, should remain in servitude, when by the will nol 
only the mother, but her issue and increase, are to be eman« 
cipated : or that the intention nhould not have been direct- 
ly the reverse — that such child should follow the mother 
and be tree also. The purpose of the testatrix plainly de- 
notes, as it seems to the Court, that '' issue and increase" 
was lYteant to include all born after the making of the will. 
The point respecting the mode of emancipation has been 
considered in the case of Thompson v. Jfewlin at this term, 
and the views of the Court so fully explained as to leave 
but little to be said on it now. If application be made to a 
Cotm of North (.'arolina to direct emancipation, it must, as 
a matter of course, be done in conformity with the particu* 
lar provisions of our Statute on that subject. But this is 
not the Court for iimancipation, but only the Court of e<»i* 
struciion, in which the will is expounded, and the perform- 
ance of its trusts enforced. In that character the Court 
must declare, that the trust to carry the slaves out o( the Suite 
for the purpose oi being settled in a free State, as free per- 
aonSk is a lawful and valid trust, and that the plaintifis, hav* 
lug undertake!! the office of executors, are bound to exe- 
cute this, as well as any other, Uust of the will. If, there- 
fore, the emancipation could be effected only by pursuing 
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Ihe mode designated in our statute, it would follow, that the 
executors would be obliged to resort .to that mode, and the 
Court would also be obliged to enforce them to do so. But| 
as emancipation may, in the opinion of the Cdurt, be efiect« 
ed. wthout violating our law or policy, by transportio^r the 
slaves and their settling bona fide m a sthte of freedom in 
another country or State, the Court is bound to declare, that 
the executors have an option, as to which of the two modes 
they will adopt to execute the trust. In the one mode or the 
other it must be executed, and therefore the next of kin or 
residuary legatees of the testatrix have no interest in the 
slaves or the iund set apart for them, or rather so much of 
it as may be needed for Ihe purpose mentioned, whichj from 
the amount, must, we suppose, be the whole. 

Pbe Curiam. Declared accordingly. 
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the implication is strong, that such persons^ who do not 
escape, but whose owners voluntarily bring them into the 
free State, may be discharged by the laws or regulations 
ol the State, in which they are so brought ; and much 
stronger is this implication when they are brought into the 
free Slate, for the very purpose ol emancipation. For, if 
this could not be, to, what use would be the prohibition ? 
Lunsford v Coguillon, 14 Martin R. 401, Commissioners 
of Massachusetts v Aug. Law of Slavery, 357. This 
construction of the Constitution and Law of the United 
tStates can work injury to no one, for the principle acts 
only on the willing, and volenti non Jit injuria, lb. 374, 
Butler V Hopper^ 1 Wash. C. C. K. 499, ex parte Simmons, 
4 lb. 396, Commonwealth y Hollowat/, 2 Serg. and Rawle. 
805, 8 Louisiana Kep. 475. 

Where the owner of slaves, who resided in Tennessee, by 
the laws of which State, he could not emancipate slaves 
without the assent of the legislature or the County Court, 
removed them to the State of Illinois, where slavery did not 
^xist, with the intent to emancipate them and make them 
citizens of the latter State, and in pursuance of such intent, 
executed a deed of manumission to them, and they imme- 
diately formed the design to return to Tennessee, and did so 
return ; Held, that the emancipation was gof k! and effect* 
ual, and entitled them to their freedom in Tennessee ; held 
also, that if the design in going to Illinois was to emanci- 
pate said slaves and evade the law of Tennessee, and that 
such slaves should immediately return to Tennessee, the 
enuincipation would be good and entitle the negroes to 
their freedom in Tennessee ; and were the law otherwise 
the question of intention is a fact to be left to the jury ; 
Blackmore v Phill, 7 Yerger's Rep. 172. In the country 
where the emancipation took place, such contracts were 
lawful. The lex loci contractus must govern in the con- 
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struction of the contract and the rights bestowed by it, and 
if good according to the lawsof the country, is good every, 
where; 1 Bos. and Pul. 138, 2 lb. 263; 1 Bac. Abr. 231. 
Thus, in England a contract of marriage njade and execu- 
ted in Scotland by British subjects, and designed to evade 
the laws of England, has been held to be good and eflectu- 
al ; Bull. N. P. 113, 4 Bac. Abr. 536, 1 Blac. Com. 440 in 
note 4, Eng. C. L. R. 485 So, where persons go beyond 
seas, 16 East. 282. And this is so, though it would have 
bsen a felony in a minister to have married the same party 
at home without publication of bans ; Madd(^ v Peter" 
borough, 1 Modern R. 22. So it was held in Massachu- 
setts, that a marriage between a mulatto and white person 
entered into in Rhode Island, where such marriage is law- 
ful, between citizens of Massachusetts, made to evade the 
laws of the latter State is good ; 16 Mass. R. 157. The 
laws of England and Massachusetts, being territorial, could 
not reach such contract ; Har. notes to Co. Lit. 796, N 43. 

3. By the common law, the owner of a slave might man* 
umit him at pleasure. The acts of our Legislature pro- 
hibited this in the State, unless the government assented to 
the contract of manumission, and the owner is required to 
petition the Superior Courts for the government's assent 
and there is a requirement that when so emancipated the 
slave shall be sent out of the State, but there is no provis- 
ion or prohibition in our laws forbidding the owner of a 
slave from carrying him out of the State and emancipating 
him in another State. The only provision made is one 
prohibiting the free negro from coming into this State, un- 
der certain penalties, Rev. Stat. c. Ill, s. 57, 58, 59, 65. 
Our laws can only operate upon persons and things within 
the State, and can have no extra territoricil influence. 

4. The bequest to William H^nry of $1000, is good as 
a devise or gift to a charitable purpose, and the executors 
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are bound to account therefor for such charitable fund. 
Liberation from slavery is a charitable purpose, Cameron 
V Commissioners of Raleigh, 1 Ire. Eq. 440, Rev. Stat, 
charities c. 18. A demise of property, real or personal, to 
a slave, by a master, entitles the slaf e to his freedom. This 
is indispensably requisite to give efficacy to this charitable 
purpose, as without such an implication, the charity would 
iail and the disposition of his property in his behalf would 
be void ; with it the will is carried into effect and complete 
operation ; Hall v Mullin, 6 Harr. and Johns. R. 190, Le- 
grand v Darnell^ 2 Peters R. 664, Cunningham v Cun- 
ningham^ (fouf. Rep. 353, decided in 1801, before our Stat- 
utes concerning charities (1832) and the emancipation of 
slaves by will, (1830) 

RuFFiN, C. J. William S. Morris, of Newbern, made hia 
will on the 15th of March 1831, and therein appointed the 
defendant Lane the executor, and gave to his executor all 
his estates, except a negro woman, named Patsy, and her 
three children Faucitt, Albert, and Freeman, in trust, for 
the following purposes ; First, to sell the same and collect 
the proceeds and other moneys, due to the testator. " And 
secondly, that as soon after my decease as practicable, and 
at all events within a year thereafter, my executor remove 
beyond the limits of this State, and with the intent of a 
permanent residence to some State or country, where 
emancipation is unrestricted by law, the said Palsy, Harri- 
ett, Albert and Freeman, and there cause them to be en- 
tirely emancipated. Thirdly, that my executor shall apply 
one half of my money, debts due me, and the proceeds of 
the sales before directed, as a fund wherewith to effect the 
removal, and emancipation as aforesaid of the said Patsy^ 
Harriett, Albert, and Freeman, and to provide for them af. 
ler emancipation in such form, and manner as my executor 
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shall judge best, as the means of their education, improve- 
ment, and comfortable subsistence :" And fourthly,, that 
the other half be applied in certain other legacies. 

By a codicil, dated May 30th, 1838, the testator express^ 
]y republished his will, which, he says therein, was written 
by Judge Gaston, and appointed Hardy Whitford, and John 
L. Durand executors; and he '* devised to them or the 
survivor of them my piece of ground with the improve- 
ments on the west side of Craven street, between &c, and 
also my household, and kitchen furniture, my cow, and calf 
and ten shares of the capital stock of the Merchants Bank 
of Newborn ; to hold said real estate in fee simple, and said 
personal property absolutely, in trust, nevertheless to per- 
mit my woman Patsy, to use, occupy, and enjoy the said 
piece of ground and the improvements, and said furniture, 
and cow, and calf, and to have the dividends of said Bank 
stock, during the natural life of said Patsy, and after her 
decease in trust, to surrender up said real or personal es- 
tate to Harriett, Albert, and Freeman, the children of said 
Patsy, to be held by them in absolute property. Item : I 
desire my executors or the survivor s of them to sell the lotsr^ 
No. 83, and 67, in the town of Newbern at public auction; 
and of the proceeds of the sale I give unto William Henry 
Morris, son of said Harriett, and grandson of my woman 
Patsy, one thousand dollars" — giving the residue of such 
proceeds to certain other persons. 

The testator died in 1846, and Lane and Durand, the 
only surviving executors, proved the will. The bill was 
filed against them in 1850, by the legatees named in the 
will, other than the negroes, and by the heirs, and next of 
kin of the testator, for an account, and payment of the leg- 
acies, and the distribution of the surplus undisposed pf, and 
praying, that the disposition^ for the emancipation of the 
riaves, and tor provisions for them, may be declared unlaw- 
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ful» and void, and that a trust in regard to the real estate 
may be lield to result to the heirs, and of the personal es- 
tate to the next of kin. 

. The answer of the executors and trustees states, that the 
boy Albert died before the testator, and, " that in the year 
1828 the testator carried the slaves Harriett and Freeman 
to the Slate of Pennsylvania, and there caused proceedings 
to be had for their emancipation, and did, according to the 
laws of Pennsylvania, in such cases, provided, emancipate 
and set free, as he was there advised, the said slaves, and 
then returned with them to his former residence in this State; 
and that from thence until his death the said Freeman and 
Harriett were in his possession and use : And that, being 
advised after his return that the said proceedings were ir- 
regular and contrary to the policy of the laws of this State, 
and that said emancipation was void here, and would prob- 
ably be so declared at his death, the testator, under the ad- 
vice of Judge Gaston, executed his will in 1881, and sub- 
sequentiy thereto, the boy, William Henry, was born, who 
is mentioned in the codicil as the child of said Harriett." 
. The answer submits whether under those facts Freeman 
and Harriett were not duly emancipated, and whether, 
therefore, William Henry was not free by birth. 

The answer further states, ** that within the year after 
the testator's death, and before the filing of the bill, the de- 
fendants removed the negroes, Patsy, Harriett and Free- 
man, to the Slate of Pennsylvania, with the intent of a 
permanent residence in that Slate, the same being a State 
in which emancipation is unrestricted, and there caused 
them, the said Putsy, Harriett and Freeman, to be entirely 
emancipated. And in that, they say, they did as they were 
advised, and as they believed, in the faithful discharge of 
the trust reposed in them by their testator, it was their 
duty to do ; and that if any other thing remains or is nee- 
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essary to perfect the execution of said tr^ust, they are wil- 
ling and ready under the order and direction of (he Court 
to perform the same/' The answer, then, states the ap« 
plication of part of the funds of the estate to the removal 
and subsistence ot the three negroes, Patsy, Harriett and 
Freeman, and the payment of two years rent of the house 
and lot to Patsy. 

The Court thinks the testator was well advised by Judge 
Gaston, then at the bar, that his proceedings in Pennsyi- 
vania» in 1828, would be deemed void here, as having been 
in fraud oi the law of this State. The proceedings, what- 
soever they were, are not set forth in the answer, nor is 
any proof of them before the Court, showing that at that 
time they were effectual even under the law of Pennsylvania. 
But admitting them tq have been so, the Court is, neverthe- 
less, of opinion, that the Courts of this State cannot give 
efieot to them. It was an act by a citizen of North Caro* 
Una, domiciled here, whereby he took slaves from this State 
and carried them into another State, \<^here Slavery did 
not exist, in order that by the mere fact of being there, 
though only in transitu, they should become free^jind 
then bringing them immediately to his domicil here,* and 
holding them here as slaves up to his death, twenty years, 
and disposmg of them in his will as slaves. Of such an 
act the Court can only say, that it is apparent that the 
pretended emancipation in Pennsj 1 vania was really to have 
its effect in North Carolina, where the emancipation could 
not lawfully be made, and therefore that it was manifestly 
a fraud on our law, and the Court cannot, upon any princi- 
ple of comity, give effect to it. It presents a stronger case 
for the application of the principle, that the Courts of ono 
country will not give effect to the acts of persons, and es« 
pecially of its own citizens done in another country, with 
the intent to violate or defeat the law of the former, than 
40£ 
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that of an unlawful marriage. Y&t in Williams v Oaks, 5 
Ire. 535, the Court was obliged to hold, that when our law 
denied to a person, for crime, the capacity to marry, that 
law could not be evaded by such persons going mto anoth* 
er State for the mere purpose of getting married there, and 
immediately returning to this State. But upon the very 
•question of emancipation of a slave by an act like that ud« 
der consideration, there is a direct adjudication by a high- 
ly respectable tribunal, that of the high Court of Errors 
and Appeals in Mississippi, in the case of Hinds v Bra^ 
^zealle. 2 Howard, 837. In that case a person took slaves 
to Ohio, with the intention to emancipate them there, and 
scarry them back immediately to Mississippi, and in bis will 
lie ratified his deed of emancipation, and gave real and 
personal estate to the negroes. Upon a bill by the lieirs 
^nd next of kin against the executors it was held, that the 
alleged emancipation in Ohio was in fraud of the law of 
Mississippi, and therefore it was held to be voil there, and 
the negroes were declared to be slaves and the executors 
decreed to account for them and for the legacies to them. 
The opinion of the Court w^s delivered by Chief Justice 
4ShaiIk£y, and the decree is sustained upon reasoning en- 
4^rely satisfactory to our minds, indeed on such grounds 
'Z» are indispensable to protect the State from being over- 
"whelmed with an African pepulatioa, in a stat« of quasi 
"servitude and freedom, not giving any of the guaranties for 
the security of the public peace, which the government 
prescribes for such persons, when belonging to either the 
pne caste or the other. Therefore, Harriett's son, William 
Benry, is a slave still, and the gift to him fails* 

The other slaves are in the same condition, unless they 
be entitled to their manumission under the wiU and codicil ; 
and the Court is of opinion that they are not. If the case 
stood ^n the will of 1831, it would be otherwise, as has 
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been held in the case of Thompsoji v Newlin, decided at 
this term. But it does not ; for it is the office of a codicil, 
not only to republish the will, to which it is a codicil, but 
also to revoke it as far as it is inconsistent with it. In 
that respect there is a distinction between the effect of in- 
consistent provisions in the body of the will itself, in which 
case both have operation from one and the same act of 
publication^ and such provisions in the original will and in 
a codicil, in which case those in the first are necessarily 
modified or revoked by the latter. That being so, it is ap- 
parent in this case, that the testator must have changed 
his mind as to the residence of the negroes, and that, when 
he made the codicil, he intended that they should be free 
and remain here. It must be so inferred, because in the 
codicil he devises the lot and improvements in Newbem 
to trustees in trust to perjnit Patsy, during her life, to use, 
occupy t and enjoy them, and after her death for her child- 
ren. That provision renders it plain, that the testator ei- 
ther intended, or at least was providing for the residence 
of those persons in this State ; and it has been over and 
over again decided, that the Court cannot, upon a provis- 
ion with a view to their remaining here, decree the eman- 
cipation elsewhere, on the doctrine of Cypres^ but that the 
whole p«x>vision is void, and the slaves remain slaves ; 
Haywood v Craven, 2 N. C. Law Rep. 657, Pendleton v 
BIoutU, I Dev. and Bat. Eq. 491, Lemmond v Peoples, 6 
Ire. Eq. 137. It must be declared, therefore, that the ne- 
groes Patsy, Harriett and Freeman, were the slaves of the 
testator at his death, and that they are to be accounted for 
by the defendants, as still being slaves, and also that the 
trusts created for their benefit in the will and codicil, are 
not valid in Law, but resulted. 

Per Curiam. Decree accordingly. 
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HISAM BRJNSOX, AiiM'm Ac. r«. DATID B. WHARTOTl f AL. 

A Uiitaior deviMd and bequeatbed to hit vife «U tbe retidw of bis nUU, 
M during her widowhood, aod when she nuumes, then that all Oie remain', 
iog property, both real and poramal, shall be eqnallj diTided between hie 
childrm and beloved wife, diare and ahare alike ;** Held, that th» was a 
T«^ted remainder in the ehildren, and, that, npon the death of the widow, 
without havinfr married^ the repreaentatiTee of the chikbea, who had died 
io her lifetime, were entitled to share equally with the aorvirini^ diildreD. 

Cause removed from the Court of Equity of Jones 
county, at the Fall Term, 1851. 

The facts are stated in the opinion delivered in this 
Court. 

/. H. Bryan and Green^ for the plaintiffs. 
/. W. Bryan, for the defendants. 

Nash, J. Abraham Wharton died m 1809, leaving sur- 
viving him, his widow, Sarah Wharton, and five children, 
namely, David and Efizabeth, the wife of John Dudley, 
who are defendants : and John, Sarah, and Cassandra, all 
of whom died intestate, and without issue, in the lifetime 
of the widow. The plaintiff, Brinson, is the administrator 
of John and Sarah ; and the plaintiff. Mason, is the admin* 
istrator of Cassandra. Abraham Wharton left a nuncupa* 
live will, which was duly proven ; and the widQW, Sarah 
Wharton, qualified as executrix, took into her possession 
the personal estate, consisting of slaves, stock, &c., and 
kept the slaves and some few articles of the other proper* 
ty, until her death. 

The will contains this clause : " And then his will and 
desire was^ that his beloved wife^ Sarah Wharton, should 
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keep his children, and all the residue of his property, both 
real and personal, during her widowhood : and when the 
said Sarah Wharton marries, then the will and desire of 
the said Abraham Wharton was, that all the remaining 
property, both real and personal, shall be equally divided 
between bis children and beloved wife, share and share 
alike/' Sarah Wharton, the widbw, did not marry again, 
and died in 1847 ; whereupon the defendant, David Whar^ 
ton, took out letters of administration de bonis non, upon 
the estate of his father. And he and the defendant, Dud- 
ley, in right of his wife, Elizabeth, claim all of the slaves 
and their increase, and the other chattels remaining on 
hand at the death of the widow, on the ground that they 
are the only children living at her death. The plaintiflfe, 
who represent the three deceased children, insist upon hav- 
ing equal shares, on the ground that the legacies vested in 
the intestates, the time of enjoyment only being postponed^ 
and, consequently, was transmitted to the personal repre- 
sentatives. 

We think it clear, that the testator intended to give the 
property to his wife during her life, and then, to his chil- 
dren, to be equally divided between them, with a provisoi 
that if his wife should marry, her particular estate in the 
whole should determine, and she would be entitled to a 
" child's part." Under this construction, there can be no 
question, that all of the children, at the death of the testa- 
tor, took a present estate, to bo enjoyed in future, that is, 
after the determination of the estate given to the wife, sub- 
ject only to the contingency of letting in the wife, as to 
one share, if the particular estate determined by her mar- 
riage. This contingency, not having happened, is out of 
the case^ and it is the ordinary one of a gift to a widow for 
life, and then to the children, to be equally divided. Of 
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Murse* the share of each child, upon his death, devolved 
on the personal representative of such child, and the plain- 
tiffs, representing the three children, who died in the life- 
lime of the widow, are entitled to an account and to par- 
tition. 

Per CuKiAM, Decreed accordingly. 



BENJAMIN F. KNIGHT vs. REDMUND BUNN &, AL. 

The dedarAtioo and decretal order, made in this cause at December Term, 
186Q, (see 7 Ire. £q. 77,) affirmed on a petition to rehear. 

No Counsel for the plaintiff. 

Moore and Winston, for the defendants. 

RuFFiN, C. J. This cause was heard a year ago, as re- 
ported in 7 Ired. Eq. 78, and has been reheard on the peti- 
tion of the defendants W. Ricks, and B. Ricks, the infant 
wards of D. A. T. Ricks, who for their benefit took the 
bond for $2413 26, which is mentioned in the pleadings. 
After bestowing much attention on the arguments against 
the former declaration, and reconsidering the whole mat- 
ter, the opinion of the Court is, that the decretal order must 
stand. The description in the deed of the note, on which 
the supposed debt arose, is so very special in many par- 
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ticulars, as not to admit of our disregarding that particular 
note and applying the fund, in its stead, to another not an* 
swering the description in any one particular, except that 
each note is said to be executed by Redman Bunn, as prin* 
cipal. But it is argued, that the^debt is correctly describ- 
ed as a debt to John Ricks, and it is imputed as the error 
of the decree, that it confounds the debt with the security 
for it, as if they were the same. The truth is, that in this 
case they are the same. There was no existing debt to 
John Ricks. One had been owing to him, it is true : but 
he was dead, and the bond to him had been cancelled and 
a new one taken by the guardian of his in/ant children, 
payable to himself, and with a different set of sureties. — 
There is, moreover, no description of this debt, otherwise 
than by the description of the security for it. The deed 
begins, indeed, by saying that the maker, Redman Bunn, 
was '• indebted to divers persons herein after named, and 
is desirous of securing the payment of said debts," and then 
** it directs the application of the trust func^," in the first 
place, to the payment of whatever amount may be due 
Rosa Ann Pitman from the said Redman as her guardian, 
amounting to between eleven and twelve thousand dollars, 
and to a note to John Ricks for about twenty three hun- 
dred and fifty dollars, now in possession of D. A. T. Ricks 
given several years since, to which Bennett Bunn, B. D. 
Battle, and Robert Ricks are sureties," The debt to Miss 
Pitman is described by the manner in which it arose and 
without any allusion to the security for it. But the one 
in question is not in any manner described, but by the se- 
curity. When, therefore, it is said, that the deed proposes 
to be " to secure the payment of debts," it must be asked, 
what debts, and to whom due ? The answer is given by 
the deed, that they are debts to divers persons " hereinaf- 
ter named,'' and that one of them is described as a debt on "a 
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note to John Ricks/' with such and such sureties. It is clear 
then, that, according to the deed, both the debt and the note 
were payable to John Ricks, while the fact is, that neither 
the debt nor the note, claimed by these parties, was thus 
payable. In fine, the description happens, by mistake, to 
be inaccurate, and so entirely inaccurate, that it cannot by 
any reasonable construction be made to embrace the de^ 
inand due to these parties : and it is therefore a misfortune, 
to which they must submit. 
Pkr Curiam. Petition to rehear dismissed. 



WILLIAM SIMMONS AND AL vs. SOLOMON HENDRICKS 

A Court of Equity will not take jutisdiotion, simply to pot a coDstruetion od 
a dt'cd or dev'se of laud; because that is a pure legal question. But when 
a ceise i« ( roperly in a Court of Equity, under some of its known and ac- 
customed heads of jurisdiction, and a question of construction incidentally 
Arises, the Court will determine it, it being necessary to do so^'in order to 
deciJe the cause. 

Where a testator left to A '* eiglity acres of laud, the place on which be liver 
guttitig bis complement on ths north side," and to B ^* the remainder of the 
place on which A lives :** lleld^ that A and B were, so far, tenants in com* 
nion, aa to give jurisdiction to a Court of Equity to decree a partition, and, 
for that purpose, to Cijtsblish a dividing line, having a survey made unde? 
the directiuu of the Clerk and Master. 

Appeal Irom an iiuerlocutory decree of the Court of Equi- 
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ty of Ra^udolph County, at tlie Fall Term, 185U, his Honor, 
Judge Battle presiding. 

Mendenhally for the plaintiOs. 
No counsel for the defendant. 

PEAasoN, J. The will of Tobias Hendricks contains this 
clause: ''Iwill and bequeath unto my son Solomon 80 
acres of land, tlie place on which he live^. getting his com- 
plement on the north side. I will and bequeath unto my 
daughter Mary, the remainder of the place, on which my 
son Solomon lives." Mary is the plaintiff, together with 
her husband, and Alderd an alleged purchaser under them* 
And Solomon is the defendant. The bill alleges, that the 
tract contains about 130 acres ; and the defendant refuses 
to make a division by running a strait line across the tract, 
so as to take off 80 acres for him on the North side, or to 
make one any other way. The prayer is that a partition 
may be made by a decree of this Court. 

A demurrer was sustained in the Court below. In this, 
there is error. 

It is said, this bill is an application to a Court of Equity, 
to put a construction upon a devise ; which, being purely 
a legal question, should be decided in an action of eject- 
ment, and a Court of Equity has no jurisdiction. 

We grant, that a Court of Equity never has assumed 
jurisdiction, simply to construe a devise, for, it is in the na- 
ture of a conveyance. The title passes directly to the de- 
visee. In this, it differs from a will of personal estate : for 
a will does not pass a '' chattel" directly to a legatee, but 
mediately y by first giving it to the executor, whose assent 
is necessary to vest the legal title. Hence, there is a trust, 
or something in th^ nature of a trust, and upon that ground, 
Courts of common law jurisdiction do not give a remedy 
41e 
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for legacies : for which reason, and for the further reason, 
4hat the right to a legacy always involves a matter of ac- 
count, Courts of Equity have assumed jurisdiction to 
construe wills in regard to personal estate, so as *to «ettle 
the balances and establish the right of legatees. A devisee 
ihas a plain legal right, and can by an action of ejectment, ob- 
tain a construction of the devise, just as a bargainee can do 
in reference to a deed. 

But Courts of dquity have always taken jurisdiction in 
^ases of partition, and if, in the exercise of that jurisdic- 
tion, it becomes necessary incidentally to put a construc- 
tion upon a devise, there is no reason, when the Court is 
^constituted like ours, — that is, when both Courts are held 
by the same judge — why the judge, sitting in a Court of 
Equity, should arrest the case, and «end it t<i himself^ sit- 
ting in a Court of common law, for the purpose of obtain- 
ing a construction of the devise. This is every day prac* 
tice. If a case is in a Court of the Equity, and it becomes 
necessary, in order to the decision, to say whether by a 
proper construction, " the rule in Shelly case" (for in- 
stance) applies, that Court proceeds to determine the 
'question, whe^er it be presented by a deed or by a de- 
vise. 

The amount of it is this. A Court of Equity will not 
take .jurisdiction, simply to put a construction on a deed 
or a devise; because that is a pure legal question. 
There a plain remedy at law, and such an assumption, on 
the part of a Court of Equity, would break down all dis- 
tinction between the two jurisdictions. But where a case 
is properly in a Court of Equity, under some of its known 
4ind accustomed heads ot' jurisdiction, and a question of 
construction incidentally arises, the Court will determine 
it, it being necessary to do so, in order to decide the cause. 

Tlie present is a case strictly of partition, and there is 
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no remedy e^bcept In a Court of Equity : for, fifty actions 
ot ejectment (supposing either party could maintain one) 
would not establish the dividing line, because there is in 
fact no such line ; and none other, but a Court of Equi- 
ty can make the line, and this that Court has juris- 
diction to do, bee^use there is no other remedy, and it is 
against conscience for the party to object to a divi- 
sion. . 

But it is said, these parties are neither joint tenants, co- 
parceners,, nor tenants in common, and consequently this 
cannot be a question of partition. It is true, the parties 
are not strictly speaking tenants in common : but they are 
in a similar relation towards each other ; neither has any 
part in severalty, and yet they own the whole tract to'be 
divided between them. And in fact, their relation is that 
of tenants in common, between whom the devisor has 
made a partial division ; leaving it to be completed by their 
agreenr^ent, or otherwise by a Court of Equity, which is 
the only Court, that can "enforce the right/' 

A devisee gives a tract of land to be equally divided be- 
tween two. They are tenants in common, strictly speak- 
ing. And he gives a tract of land to be equally divided be- 
tween A and B : but B is to have the *' upper part.** — 
Their relation is that ot tenants m common, with a parti# 
tial division made by the devisor. 

He gives (as in this case) a tract of 130 acres of land to 
be divided between A and B : but B is to have 80 laid off 
on the North side, and A, is to have the balance. Their 
relation is that of tenants in common, with a partial divi- 
sion made by the devisor, providing that B's share shall 
not only be on the North side, but shall contain 80 acres ; 
and A shall have the rsmnant as his share ; without giv- 
ing any beginning or course for the dividing line or the 
form of the land. 
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The decretal order mast be reversed, and this opinion be 
certified. If the defendant, by his answer, admits the facts 
alleged, he will surest the taiode of division, which he in- 
sists will be right. The Court can then decide between 
the two modes of partition su^ested ; or may refer the 
matter to the Master, with directions to have a survey, 
and to report a scheme of division, together with the facts. 
To this report, either party may except, and the question 
will thus be directly before the Court. 

Pe» Cueiam. Ordered to be certified accordingly. 



THOMAS A. ROE AND AL «». HENRY J. LOVICK AND ALS. 

WbcD ft paper Is ngned and.sealed, and handed to a third peraoiiy to be haa* 
ded to another, upon a AonditioD, which is afterwards complied with, the 
'pvpex becoBiea a deed, iy the act of parting with the |MM0M»ofi, and 
takes effsct presently ; unless it clearly appears to be the intentioo, that it 
should not then become a deed. 

The enquiry always is, whether the deliyery to the third person, under all 
the cireumstancee, is a departing with the poeeeeeian of the instmmenty 
and of the power and control over it; or whether it was delivered merely 
as a depository, and subject to the future control and dispoeitioo of Ae 
maker of the instrument If the former, the delivery, aa an eacrow, is 
complete : if the latter, it is not. 

Where an instrument^ signed and sealed by A, purportiug to cenvey certain 
negroes to B, was placed in the hands of the subscribing witness, and at 
tbf time, A laid '^ the wished it to be kept secret until her death^ and if 
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C, her c^nd-davghter, tbould mony a man who was aUe to boy the ae* 

groes meotioiied in the deed, she wished the witness to let him have them 
at their worth, and the proceeds ariaing from said sale to be secnred to B : 
the deed of gift she wished given np, in case he should pay, or secure te be 
paid, the worth of the uegroea — the deed to be kept until the death of the 
said A : and further, *' that if she ever wanted it, she would call for it en 
the witness:" and if she had, the witness said he would have delivered 
it up to her. And she further directed the witness, *' if the husband of C. 
refused to purchase the nejrreea, or C. was not married, to prove the paper" 
Held^ that this was not a sufficient delivery of the instrument to oonstitute 
it a deed. 

Cause removed from the Court of Equity of Craven Couq-^ 
ty, at the Fall Term, 1851. 

The case is stated in the opinion of the Court. 

J. W» Bryan and Donnell, for the plaintiffs. 
W. H. Haywood, and Green, for the defendants. 

Nash, J. The bill charges that, iff 1«47, Wealthy Al- 
ways made and executed a deed, conveying to the plaintifTs 
four negroes, to be delivered to them at her death, in abso* 
lute estate : and she died in 1849. It further charges, that, 
after the death of the donor, the defendant Caroline, the 
wife of the defendant, Henry Lovick, by fraud and artifice 
obtained possession of the deed from the subscribing wit- 
ness, Henry Marshal, and destroyed it by tearing it to pie- 
ces. The deed never was registered, and after its execu- 
tion b^ the donor, remained in the possession of Marshal, 
the subscribing witness, until destroyed by the defendant, 
Caroline, who is the grand-daughter of the donor, and her 
next of kin. After the death of the donor, the defendant, 
Lovick, took possession of the negroes in question. The 
prayer ot the bill is for the delivery of the negroes and a 
conveyance by Lovick and wife. 

The answers admit the writing and sealing by the de- 
ceased, ot the instrument stated in the bill, but deny that 
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she ever delivered it to the complainants, or to any one for 
tliem : and states, that she retained the power to withdraw it 
from Marshal, in whose custody it was merely lelt, at any 
time she pleased. And before her death she considered it 
of DO efiect, and in her will, made subsequent to the date 
of the paper, bequeathed tiie slaves to the defendant^Caroline. 

Replication was taken to the answers. 

William H. Marshal, the subscribing witness, proved the 
signing and sealing of the instrument, after which, he 
states, " It was delivered to him, and she requested it to be 
kept secret until her death ; and, if Caroline, her grand- 
daughter, should marry a man who was able to buy the ne* 
groes, mentioned in aforesaid deed, she wished the depo- 
nent to let him have them, and the proceeds arising from 
said sale to be secured to the complainants: the deed of 
gift she wished given up, in case he should pay, or cause 
jto be paid, the worlk of the negroes — ^the deed to be kept 
until the death of said Wealthy Always." The witness 
further stated, that before the instrument was handed to 
him, W. Always said, *' if ever she wanted it, she would 
call for it on the deponent ;'' and if she had so done, he 
would have delivered it up to her : and he was directed, "if 
the husband of Caroline refused to purchase the negroes, 
or Caroline was not married, to prove the paper." 

The only question arising on these pleadings is, as to the 
delivery of the instrument under which the plaintiffs claim 
the negroes in question, or, rather, claim the reltef they 
seek. We are of opinion the instrument never was legally 
delivered, so as to make it a deed. What constitutes the 
delivery of a deed, has been' frequently canvassed in this 
Court, and by many decisions it seems to be settled, that 
when a paper is signed and sealed, and handed to a third 
persoDi to be handed to another upon a condition which is 
after vizards complied with, the paper becomes a deed by the 
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act of parting with the possession^ and takes effect preseni* 
ly, unless it clearly appears to be the intention, that it 
should not then become a deed. And the enquiry always 
is, whether the delivery to the third person, under all the 
circumstances, is a departing with the possession of the in- 
strument, and of the power and control over it, mr whether 
it was delivered merely for safe keeping, as a Rpository, 
and subject to the future control and disposition of the 
maker of the instrument. If the former, the delivery, as 
an escrow, is complete ; if the latter, it is not. In the case 
of Baldwin v Maultsby, 4 Ired. Rep. 605, the deed, after 
being signed and sealed by the donor, and attested by the 
witnesses, was left on the table, and was, after his deaths 
found in his trunk, among his valuable papers. It was en* 
closed within an envelope, endorsed, " Warren Baldwin to 
Charles Baldwin and others, — deed of gift." And the do* 
nor several times stated he had made such a deed. The 
Ck>urt decided there was no delivery, because the donor had 
never parted with the possession. In Hall v Harris ^ 5 
Ired. Eq. 307, his Honor Judge Pearson says, the ques* 
tion oi delivery depends upon the tact ''that a paper, signed 
and sealed, is put out of the possession of the maker.'' la 
Gaskill V King, 12 Ired. 216, the delivery of (he deed was 
by the maker to his wife, with directions to take care of it 
for the donor, and to have it proved and recorded when she 
pleased. The legal effect of the delivery of the deed was 
controverted, on the idea that the deed being in her posses- 
sion, the donor, the husband, had a legal dominion over 
her, and might have compelled her to deliver it up ; in oth- 
er words, that, being in her possession, it was in his posses* 
sion, and under his control. The Chief Justice observes 
upon this argument : << he might, it is true, have forcibly 
compelled her to part with the paper, but he could not have . 
done so rightfully, if he parted from the instrument as his 
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deed for one instaat." And it uras decided that the delive- 
jy to the wife was a good delivery as a deed. The case of 
Doe and QoKlons y Knight^ 6 Bam and Cress. 671, is a 
leading case on this subject, and fully sustains the cases be* 
lore referred to. The question then returns upon us, did 
Mrs. Always, when she delivered the instrument in ques- 
tion to tliF Witness, Marshall, deliver it to him simply as a 
depository, to keep it for her, and subject to her contiol, or 
did she deliver it to him for the plaintiffs, divested of any 
future control on her part ? The Avituess, Marshall, we 
think, settles the question. 

Before the instrument was signed and sealed by the donor, 
she said if she ever wanted it, she would call upon the wit- 
ness for it, and directed him in the meantime to keep it 
secret. And in this the witness acquiesced, for he stated 
that if she had called for it he would have delivered it up 
to her. The first part of this evidence accompanied the 
alleged act of delivery, and is a part of it ; and the latter is 
proof of the fact, that the witness considered himself a mere 
depositary, and the effect of the whole is to show, that both 
parties considered the instrument under the control of the 
donor. But again, the witness states, that the directions 
to him were, that if the husband of Caroline would pay for 
the negroes their value, he, the witness, was to let him 
have them and deliver up the deed of gift to him. This 
evidence is further explanatory of the intentions of the do- 
nor, in delivering the deed to the witness. She evidently 
meant to have the constant control over the instrument 
during her life. If the instrument took effect at the time of 
the delivery of it to Marshal, neither the donor nor the 
witness had power to sell or dispose of the slaves : they 
became, by delivery, the property of the plaintiffs. But 
she did not so inteiid ; but for the reason assigned by her, 
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reserved to herself the power of otherwise disposing of 
them, if she should think proper. This power all the ca- 
ses cited hold to be inconsistent with the idea and princi- 
ple of a delivery. Marshal, the witness, was the agent of 
the donor, to keep the instrument for her. His possession, 
therefore, was her possession, and the instrument could 
have been withdrawn from him at any moment she pleased. 
There was, therefore, no transmutation of its possessioDf 
without which there could be no delivery, either as an 
escrow or otherwise. The whole argument of the plain- 
tiff's counsel is founded upon the position that the instru- 
ment in this case was delivered as an escrow, and to that 
point his authorities are directed. For the reasons above 
given, we do not so consider the delivery here, but in legal 
parlance no delivery at all. 

Per Curiam. The bill dismissed with costs. 
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A testator directed that the income of certato property should he applied 
.* by h» ezeeutor to the sappcrt and education of his children, but that no* 
thing more than the annual income should be advanced for that purpQse> 
^hs widow of the testaior married again, and her second liusbandi out pf 
•^is own funds, for several years maintamed and educated the children, the 
^executor not paying to him their income. Held, that he was entitled to 
YecoTer from the executor the amount of (he income accruing to the •child- 
rep during the ^me they were so supported by him, but that ho coul^ iy<4 
^recover any part of the income accruing afterwards, though what <|id ac* 
tsrue was net sufficient to defray the necessary expenses advanced by him« 

Cause transfeiTed from the Court of Equity of Bertie 
C!ounty, at the Fall Term, 1851. 

Bragg and Smith, for the plaintifl. 
JSeath^ for the defendants. 

RuPFiN, C J. William Bullock -made his will on the 
'S3J of April, 1839, and therein ordered all his real estate 
1(1 be sold, and thtn pi^ceeded ihas : '* It is my will that 
all my negroes and other property, after paying my just 
•debts, may be held in joint stock by my wife and children, 
and that the negroes be hired out annually, and the hires 
appropriated to the support of my wife and children ; but 
it is my express desire, if the income of my estate should 
not be sufficient for the support and education of my chi-d- 
iren, that my negroes should not be sold for that purpose, 
Imt that my family shall confine their expenses to their 
iocoine. But Bhould it be found that the income of my 
estate exceeds the expense of the family, the surplus will be 
divided amongst my wife and children. The property here 
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divided to remain in joint stock until my children shall at- 
tain the age of 21, and then their portions to be set apart 
to th6m ; or m case my wife should marry again, theii her 
portion (a child's part) to be set off to her.** By a codicil' 
of this saime date, the testator directed, that, in case his son 
Benjamin's portion of the income of the property should 
not be sufficient to rear and educate him, his executor^ 
should raise a sufficient anK)unt to defray the expense of 
his edudation, and charge the same to Benjamin, to be de^ 
ducted out of his portion of the property* The testator died 
soon after. 

The defendant,' Leary» proved the will in November^ 
1839. and paid the debts. In 1841, the testator^s widow' 
intermarried with Andrew J, Hardy, of Bertie, and upon . 
removing to that county, she carried her two children o^ 
her first marriage, Benjamin R« Bullock and Isadora Bul- 
lock, with her, they being of tender years. Soon after- 
wards Hardy was appointed, in Bertie County Court, the 
guardian of the two children, and in the course of a year* 
teafy paid to him $202 on account of their board, educa- . 
tion and maintenance up to that time. Upon a bill filed 
for that purpose, the share of the slaves and money belong- 
ing to Mrs. Hardy was laid off and decreed to, the trustee 
in a marriaore settlement between Mr. and Mrs. Hardy, 
,and the residue of the estate was left in the hands of Leary, 
as executor, upon the trusts of the will for the two children. 
They continued to live with their mother, and were sup- 
ported and sent to school by Hardy, up to his deatl} in 
1844, without his receiving any farther payment from 
Leary, or any part of their estate. After the death of An- 
drew J. Hardy, the present plaintiff, Thonias B. Hardy; ad- 
ministered on his estate, and brought actions at law against ' 
the two children respectively for their board and clothings 
and' other expenses of education, and recovered therein 
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against Benjamin, the sum of $331,92, and against Isadora 
the sum of $398,41, besides costs, and took out executions 
on which he caused two of the slaves to be sold ; the child- 
ren having no other property than that derived from the 
testator or its profits. Thereupon, Leary, the executor, 
brought trover against Hardy, the plaintiff, for the conver- 
sion of the slaves, and recovered judgment therein for 
$1087,12, and then the present bill was filed, alleging that 
the intestate's demand against the children was for 
necessaries and reasonable in amount, and ought to have 
been paid out of their estates in the hands of Leary, their 
father's executor, and ought now, together with interest, to 
be deducted out of the recovery in the action of trover : 
and praying that it may be so paid or deducted, and in the 
mean time for an injunction against Leary's raising the 
money by execution on the judgment in trover. 

The answer controverts but few of the statements in the 
bill : but says, that at the time it was put in, namely, April 
1851, the estate of the two children consisted of twenty 
slaves, and $425 in money at interest, and sets out the prof- 
its for 1848, 1849, and 1850 at $599 25, $400 62 1-2, and 
$353 87, and those amounts are insufficient for their main- 
tenance and education during those periods. 

' An injunction was awarded op the bill, and upon the fil- 
ing of the answer, the cause was set down on the bill and 
answer, and, without any motion to dissolve, was transfer- 
red to this Court for hearing. 

It must be understood, as the case stands, that the sale 
of the negroes was illegal, because the children had not such 
an interest in them as was liable to execution. Yet, to the 
extent of necessary diet, lodging, clothing, and education 
suitable to their years, health, and fortune, the plaintiff's 
intestate had a just claim, which ought to be satisfied out 
of such parts of their property as may be legally, applicable 
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to those purposes, l^he intestate was not an officious in- 
termedler merely : but, having married their mother, from 
whom at their age it was not proper to separate the chii- 
dren, he received them into his family and was appointed 
their guardian. Admit, that as a guardian he could not 
interfere with the powers conferred by the will upon the 
executor in respect to the management of the properly and 
the education and expenses of the children, as far as they 
were to be defrayed out of the testator's estate, yet it is plain, 
the executor was aware of the residence of the children, and 
did not disapprove of it, or, as far as seen, have reason to do 
so. The party was therefore equitably entitled to a reasona- 
ble remuneration. But, whether viewed as guardian, or sim- 
ply as supplying necessaries, he can get'uo more out of this 
property than such profits as accrued during the period they 
were with the intestate or had accumulated subsequently to 
the testator's death, after defraying the current expenses of 
that interval, with the exception of such sums as were prop- 
er for the son's education beyond his share of the profits. — 
That is the general rule between guardian and ward. But 
it was made emphatically the law between these parties by 
the restraints imposed on the executor by the testator in res- 
pect to expenditures on the children : which it was in bis 
power to impose during their minority, and from the ob- 
servance of which the executor could only be discharged, 
if at all, by the previous order of the Conrt of Equity. — 
The plaintiff cannot look to profits accrued since his intes- 
tate supplied the children, because they were required for 
the nurture of the children during the same period, and it ap- 
pears, indeed, that they were not more than adequate. To 
allow the anticipation of profits would be to defeat the pro- 
visions of the will altogether, inasmuch as it might lorce a 
sale of property to provide for the mere subsistence of the 
infants, or compel their being put out as apprentices, 
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and thus prevent, their proper education. Bnt; though ex^ 
penses in anticipation of the income were not allowable, ylet 
all iheproflts prior to, as well as those accrtiing Irom year 
td year, during the expenditures, were applicable to the 
children's nurture, both upon the general principle of law 
and the terms of the will. There must, therefore, be an 
enquiry, what is a proper allowance to the plaifitiflPs intes- 
tate for the nurture of the two infants, and what was the 
income of the testatbr's estate from his death to that of the 
intestate, belonging to the children respectively, and how the 
same was applied by the executor on their behalf, and whe- 
ther the residue of the income not before laid out for the 
infaqts, was sufficient to discharge such allowance to the- 
intestate and interest thereon; and if the same should be 
found not to have been sufficient, then the master will en- 
quire further, whether any of the expenditures for the in- 
fant Benjamin, above his portion of the income, were neee^ 
sary and proper for his education at those periods, taking 
into consideration his age, capacity, and properly. The 
injunction will stand, until farther order, to be made on the 
coming in of the report. 

Peu Curiam: Ordered accordingly; 
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^bece preixiisiei devised to A for bfe, reiuaiader to B» ure insured, and 
after the testator's death, bre coosomed ^y fire and the iusurance paid ; 
Htid^ that A, the tenant for life, is entitled to the interest on the insur- 
ance money, in lieu of her right to the premises derised, during tier lifr^ 
and, after ber death, the principal is to be paid to B, the reoiainder-BMD ; 
that the ezecators are net authorised to pay the money to A, but. it ia 
their duty to keep it secure, paying to A the interest annually, and that 
the premiums of insurance are a proper charge against A and B. 

Cause removed from the Court of Equity of Craven 
County, at the Fall Term, 1851. 

This was a bill, filed by the executors of Mrs. Mary Mc- , 
Kmlay, to obtain directions from the Court as to the prop- 
er execution of the will. The only point of law submitted 
arose upon the following facts. Certain premises in the 
town of Newborn, were, by the said will, devised to Mrs. 
Elizabeth Ds^ves for life, and after her death to her child- 
ren, John, Edward and Graham. The premises were in- 
sured, and, after the death of the testatrix, they were con- 
sumed by fire, and the insurance money received by the 
executors. The opinion of the Court was asked, whether 
this money belonged to those, to whom the premises in* 
sured had been devised. 

W. H, Haywood^ for the plaintiffs. 

James W. Bryan, for Elizabeth B. Daves and children, 
submitted the following argument : 

I. The executors, qua executors, have no interest in the 
insurance money, having no property in the thing insured, 
a^d the same enures to the benefit of the owners of the 
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property insured : they could not recover back the premium 
paid by them ; Lowry v Bourdien, Dougl. 468. The party 
insured must have an interest, or property at the time of 
insuring, and at the time the jire happens, or he can sus- 
tain no loss, and consequently can be entitled to no satis- 
faction. These insurances from fire have been introduced 
in later times, and therefore differ from insurances of ships, 
because there interest or no interest is almost constantly 
inserted, and if not inserted you cannot recover, unless 
you prove a property. To whom or for what loss are they 
to make satisfaction ? Why, to the person insured, and 
for the loss he may have sustained^ for it cannot properly 
be called insuring the thing, for there is no possibility of 
doing it, and therefore, must mean insuring the person from 
damage. The insurers have an option by the terms of the 
policy to pay or rebuild, and this most manifestly shows, 
they meant to insure upon the property^ because nobody 
else than the owner of the property can give them leave 
to lay even a brick, for another person might fancy a house 
of a diffei'ent kind ; Lynch v Dalzell,4 Bro. P. C. 431, the 
Sadler s Comp, v Badcock and others, 2 Atk. 554, 16 Wen- 
dell's R. 385, 3 Denio. R. 301, 4 Hill's Rep. 187. The 
executors might, therefore, have been compelled by the 
devisees of the insured property, to lay out, in rebuilding 
the houses destroyed by fire, the money paid by the insur- 
ance office, and thus it would have gone to the persons 
successively entitled under the will of the testatrix. 

2. The proceeds of the policy cannot be considered as part 
of the testatrix's general personal estate, but they are aflfected 
with a trust for the benefit of the parties interested in the 
real estate. The proceeds of the policy are a substitution 
for the property insured, and consequently belong to those 
parties who were entitled to the property insured, under the 
will of the testatrix ; Parry v Ashley, 3 Simons Rep. 97, 
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(5 Eng- Ch. Rep. 31), J^orris v Harnson, 2 Mad Ch. R. 
268, Am. Edition, 481. Where a building is insured against 
fire, in which there is a life estate, in case of a partial de* 
struction of it by fire, the insurance money is to be applied 
to the repairing of the building ; Brough v Higgins, 2 
Gratt. R. 408, 1 U. S. Digest (1847) 222. 

3. The tenant for life of the insured property, being also 
guardian of the remaindermen, is entitled to the possession 
of the entire fund of insurance money, the same being con- 
sidered in this Court a substitution for the property insured 
and would be liable upon her guardian bond to the remain* 
dermen upon the falling in of their interests ; Norris v 
Harrison, 2 Mad. 268. Every devise of land must of ne« 
cessity be specific whether in particular or general terms ; 
Howe V Earl of Dartmouth, 7 Vesey, 137. The insurafide 
money being a substitution for this specific devise, the te- 
nant for life is entitled to hold and enjoy the same in spe- 
cie» and the same is not to be converted for the benefit of 
those in remainder ; Goodenough v Trememondo, 2 Beavan, 
512, (17 Eng. Ch. R. 512) BethuM v Kennedy, 1 Mylne 
and Craig. 114 (13 Eng. Ch. R. 314,) Collins v BolUns, 2 
Mylne and Keene, 702. 

FflARsox, J. We are of opinion that the money, receiv- 
ed upon the policy of insurance, stands in place of the 
buildings consumed by fire — that Mrs. Daves is entitled to 
the interest thereon lor life, in lieu of the use and occupa- 
tion of the buildings, and the said John, Edward and Gra- 
ham Daves will, at her death, be entitled to the principal 
money. The executors are not authorised to entrust Mrs. 
Daves with the money. It ia their duty to keep it seccir^, 
paying to her the interest annually. The premiums of in- 
surance is a proper charge against her and the remaindet- 
men. 

Per Curiam. Declared accordinj^ly. 

43£ 
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WILLIA.M A. EAT05 r<. JOHN S. EATON. 

A mwUke by •rbifraton, howerer grosv, or dear, (as an omiisiao tolAe 
ioto the acooaot and ff:wB the plaintiff credit te« hiige snn, wkiekwa* , 
mdmiUed kif the defemdmut U ht dme,) doce not, ef itael^ fomiih m grmnd 
fiir Mttfaig aside an award ; altboogh the arbitrator admits the misiake, 
and wishes the ease referred back, so that he maj oonneet it. 

C<*ruptioo or partialit J is a ground for setting aside an award, and so is « 
miitalre, into vhieh the ailNtrators hare been led bj andne maans. er imle 
which thef hare been pernutted to fall bj the fnutdmietU esneeoiawnl^ 
a party or his agent. A Coort of Equity does not, in snefa •cases, correct 
the award or revise the decision of the arbitrators, bat holds it to be againsi 
eonscience to take advantage of the award, in seeking to enfone it, or^ 
using it as a plea in bar of a bill for an^aecoont. 

Whare to a-bill for an aeoonnt of a eopartnerdup, the defendant pleads hi 
bar an award, whidi is impeached by the plaintiff, 4he plea ought nei- 
ther to be sustained nor overrdled, but be kept in suspense until the parties 
ean "be heard upon the proo&, in reference to the matter idleged to iffl* 
peach the award! If the matter be proven, then the plea will be over- 
ruled, and the defendant be>reqaired to answer as to the eopsrtneiship 
dealings. If it be not proven, the plea will be sustained and 4he hill dis- 
missed. The benefit of the plea should be saved until the heariog. 

In such casee, the modem practice is, that the 4>i}1, anticipating the defence, 
•eu cat the matters relied on to avoid the plea, 4>r the plaintiff brings them 
forward by an amended biU, and in this way, obtains an answer and di<(Cov- 
ery from the defendant. 

Bothv, C. J. diSMnted. 

Appeal from the Court «f Equity x^f Gk*anvi]le County, 
at the Spring Term. 1850. 

W. H. Haywood and Gilliam^ for the plaintiff. 
Graham and Moore, for the defendant. 

Pearson, J. The bill alleges, that the plaintiff and de- 
fendant had been copartners as merchants, for many years 
and the copartnership being dissolved, the prayer is for an 
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account. The bill further, by way of anticipating the de- 
fence, admits, that the matters in controversy had been re- 
ierred to arbitration, and an award made in favor of the 
defendant for a large sum : and to impeach the award, it is 
alleged, ^rs^ :: The abitrators made many gross mistakes to 
the prejudice of the plaintiff: one, ex.gr. in this: The 
plaintiff had entered a charge against himself of $1000: this 
entry he had erased and made the charge against himself 
in another part of the book. The arbitrators re-instated 
the first entry without charging off the second entry : and 
so in the award the plaintiff is chained twice for the same 
sum of $1000. Another ex. gr. in this — the account was 
stated between the firm and the defendant, exhibiting a 
balance due due by the firm to the defendant of $4000 : 
yet, the arbitrators by mistake, treated it as an account be* 
tween the plaintiff and defendant and awarded that the 
plaintiff should pay to the defendant tlie whole sum of 
$4800 : whereas, the plaintiff ought only to have been char« 
ged with one half of the said balance against the "thefirmJ* 
Second: The books were kept by double entry, with which 
method of book-keeeping the arbitrators were not conver- 
sant — that one Cargill^ who was an expert book-keeper and 
had been the clerk of the parties and understood all of the 
entries— had been in the employment of the defendant after 
the dissolution, and at his instance, appeared before the ar- 
bitrators and remained with them, while they were mak- 
ing up the award, after the parties had withdrawn, without 
the plaintiff's consent: and the charge is, that Cargill ei« 
ther wilfully deceived and misled the arbitrators, or by fraud- 
ulent concealment permitted them to fall into the many 
gross mistakes complained of. 

The defendant pleads the award in bar of the plain- 
tiff's equity for an account, and supports his plea by nega- 
tive averments of tlie matters charged to impeach the a- 
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ward ; und, by a« answer, in which he denies that Ibe ar- 
bitrators conomitted the mistakes alleged, so far es he has 
«ny knowledge, and avers, (hat if there be mistakes, to the 
prejudice of the plaintiff, there are also mistakes to his preju- 
dice : and these mistakes against both make the result as ac- 
curate as could be expected, in the investigation of a long and 
very intricate account. As to the alleged mistake in charging 
the plaintiff with the whole balance against the firm, he sup- 
poves the charge was so made, not by mistake, but because 
the arbiti^alors were satisfied, that he had been grossly neg- 
ligent in managing the affairs of the firm. In reference to 
Cwgil, he admits he was. an expert book-keeper, well ac- 
quainted with the books of the firm and was lu his employ- 
ment and appeared before the arbitrator at his instance. — 
But he denies that he remained with the arbitrators after 
the parties had withdrawn, •' without the plaintiff *s con. 
iient :" on the contrary, he avers, that he so remained, by 
l¥^ ooneent of both parties, to explain the books if it be- 
<iai«Q fiecesBary and to write for the arbitrators. 

The plea was set down for argument and is now before 
«9, upon (he question thereby raised. 

The first question is upon the form of the plea, and the 
ittannef in which it is supported by the negative averments, 
and the answer : The truth of the plea and its sufficiency, 
if well pleaded, being admitted by the bill, unless it can be 
Bvoided by matter relied on t-o impeach the award. We 
see no defect in the form of the plea, or of the negative a- 
vennents and answer by which it is supported. 

The next question is as to the sufficiency of the matters 
relied on in the bill to avoid the plea by impeaching the 
award, upon which it rests. 

Pir$t — a mistake committed by an arbitrator, is not of 
ie5c(f sufficient ground to set aside the award. If an ar- 
bitrator makes a mistake, either as to law or fact, it is the 
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misfortune of the party, and there is no help for h. 
There is no right of appeal, and this Court has no power 
to revise the decisions of "judges, who are of the parties 
own choosing." An award is intended to settle the mat- 
ter in controveray and thus save the expense of litigation. 
If a mistake be a sufficient ground for setting aside an a- 
ward, it opens the door for coming into Court in ahiQOst 
every case : for in nine cases out of ten, some mistake, 
either of law or fact, may be suggested by the dissatisfied 
party. Thus the object of the reference would be defeated 
and arbitration, instead of ending, would tend to increase 
and encourage litigation. 

In the earlier cases, the Court yielding to '* particular 
hardships," assumed jurisdiction to set aside awards for 
mistakes. The inconvenience was soon felt, and it was 
found, that if a mistake was ground for setting aside an 
award, no award could stand, *' it was labor lost," and li^iga* 
lion was commenced with more excited feelings. To remc* 
dy this inconvenience and put a restraint upon the jurisdic- 
tion, in some few of the old cases, a middle course was 
adopted, and in analogy to the practice of taking ex* 
ceptions to an account of the clerk and master, and of sur- 
chai^ing and falsifying an account stated, the award was 
permitted to stand, except as to particular items, in which 
a mistake was shown, and these were deterred back to the 
arbitrators to be corrected. In adopting this middle course 
many difficulties had to be encountered. The arbitrators, 
after their award, vrerefuncti officio ; some of them might 
have died, or might refuse to act. The particular difficul- 
ties arose out of the fact, that arbitaators were not bound 
to assign any reasons, or to set out any account. Potion v. 
Baird 7 Ired. Eq. 2G0 ; so that, to enable a party to except 
to particular items, or to surcharge or falsify, on the grouad 
of mistake^ \i was necessary to make the arbitrators par- 
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ties defendant, to compel a discorerj, and then it was in« 
consistent to refer the matter back to them for correction. 
When, as in the present case, the award was pleaded in 
bar of an account, and matter of impeachment was relied 
on to avoid the plea, this middle course was*wholly im- 
practicable. This mode of restraining the jurisdiction to 
set aside awards for mistakes was therefore abandoned. 

The next attempt at restraint, was the adoption of the 
nile» that to set aside an award, the mistake must be a 
plain one, and there are many cases going on the distinc- 
tion between a mistake and a plain mistake. The distinc- 
tion was not easily defined, and was found impracticable. 
So this restraint was abandoned. It was then attempted 
to put a restriction upon this very inconvenient jurisdiction, 
by holding, that a mistake, however cle^r and plain, way 
no ground to set aside an award, unless the arbitrators 
were satisfied they had made a mistake, and filed an affida- 
vit of the fact. There is an obvious objection to this doc- 
trine ; it makes the right of relief depend not on the mis- 
take, but on the fact, that the arbitrators have intelligence 
enough to see it when pointed out, and frankness enough 
to admit it ; whereas, if there be a mistake, and this, under 
any circumstances, is a ground for relief, it is difficult to 
perceive a reason for refusing it, because it so happens, 
that the arbitrators etre too dull to comprehend or too dis- 
engenuous to admit their mistake. This, so far from being 
a ground tor refusing relief, would seem to be a good rea- 
son to induce the Court to interfere, because it furnishes 
an inference that the arbitrators are totally unfit or dishon- 
est, or both unfit and dishonest. 

These attempted restrictions prove clearly a desire on 
the part of the Courts to get rid of the jurisdiction, and 
the modern decisions in England repudiate the right of the 
Courts of law or equity to interfere and set aside an award, 
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simply because of a matter of mistake in a matter of law 
or of fact. In a late case, II dl v Hind, 2 M. & 6. 647, 
40 E. C. L. Rep. 656, where there were two gross mistakes, 
and the arbitrators filed an affidavit admitting them, the 
Court does not put the decision, setting aside the award, on 
the ground of mistake, or make any allusion to the affida* 
vit of the arbitrators ; but put it on ttie ground of miscon" 
duct, and hold, that such gross mistakes of the arbitrators 
was evidence of legal misconduct, and in eflect abandoned 
the old doctrine of a right to interfere, simply on the ground 
of mistake. In a case still later, Phillips v Evans, 12 M. 
and W. 809, the Court of Exchequer expresses dissatisfac- 
tion with the decision in the case of Hall v Hind^ and 
holds that a ndistake, however gross or dear, (as an omis- 
sion to take into the account and give the plaintiff credit 
for a large sum, which was admitted by the defendant t0 be 
due,) did not of itself furnish a ground for setting aside m 
award: although the arbitrator admitted the mistake, and 
wished the case referred back, so that he might correct it. 
We fully concur in this decision, and believe the law is 
settled by it, on sound reasoning Russell on the power 
and duty of arbitrators, 5Bj Law Library SQ9, 245. ' 

Second, Corruption Of partiality are admitted grounds 
for setting aside an awards and so is a mistake, into which 
the arbitrators have been led by undue means : or into 
which they have been permitted to fall by the fraudulent 
concealment of a party or his agent. Metcalf v Ives, 1 
Atkins, 63; Russel on the power and duty of Arbitrators, 
53, L. Lib. new series, 636. A Court of Equity does not* 
in such cases, correct aa award, or revise the decision of 
the arbitrators ; but holds it to be against conscience to 
take advantage of the award, in seeking to enforce it, or 
by using it as a plea in bar of a bill for an account 

If, therefore, the plaintiff can establish the fact that Car- 
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giB, the agent of the defendant, remained with the arbitra- 
tors after the parties had retired, ^* without the plmntijf's 
consent ;" or if he can establish the fact, that the arbitra- 
tors have made a mistake in consequence of fraudulent 
concealment on the part of Cargill, or of a wilful omission 
to explain tlie entries, when he saw that the arbitrators did 
not understand them, supposing hrm to have remained with 
the plaintiff's consent, (for, in that event, he will be presu- 
tned to have undertaken to act as the agent of both parties,) 
the award ought not to stand as a bar, and the plaintiff 
will be entitled to have the account taken in the same way 
as if there had never been an award. 

The remaining question, is as to the proper order, for 
the purpose of giving the plaintiff an opportunity to prove 
his allegations, without, in the meantime, prejudicing the 
bar set up by the plea. 

If the plea be overruled, the defendant mu3t answer and 
mrake a full discovery as to the partnership account:*, which 
by his plea, he seeks to avoid. If the plea be sustained, tht 
plaintiff must reply, and his replication will only put in is* 
sue the fact affirmed by the plea, to wit, the existence of 
the award, which is admitted by the bill. 

If the plea is overruled, but is allowed to stand f<ir an 
answer, with leave to except, the plaintiff can have nn 
ground of exception ; for it has been declared, that the 
plea is found and is duly supported by the negative aver- 
mei>ts and the answer; so the plaintiff would be forced 
in(o the investigation of 'the accounts^ without the benefit 
of a discovery in reference to the accounts, which, in a case 
where the defendant has baen the acting partner, might be 
very important. 

We think the plea ought neither to be sustained nor 
overruled, but be kept in suspense until the parties can be 
heard upon the proofs in reference to the matter alleged 
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to impiach the award. If the matter he {»'Qyen> then the 
plea will be overruled and the defecdaDt Required to an- 
Awer as to tiaie eo-partoership dealings. If it be aot proreOi 
thfi plea will be sustained aikl the bill dismissed. The ben- 
efit of the ]^a shotild be saved until the hearing. 

The pleai in this case» is what is termed an '^ anomalous 
iplea.'' It sets up the award in bar of the plaintiff's right 
lo pn aoeouiit, and negatives the allegations relied on in 
ths^ bill to impe^eh the award, and |s supported by an an« 
awer nsaking a discovery in refenbnee to those allegations. 

The propriety of the order will be more apparent by ad- 
verting to the mode of pleadmg, formerly in use. Suppose 
the bill simply alleged the copartnership and prayed for 
aa aooeunt, the award is pleaded in bar, a special replica- 
lion is put in, confessing and avoiding the allegations to 
impeach the award-^he replication is set down for argu- 
went-m-it is held, that one of the allegations is suffieient-rthe 
defendant rejoins to this allegation, ax^i the parties proceed 
to proc& : If the plaintiff fails to establish the allegation the 
bill is dismissed > li he sucoeeds, the defendant is required to 
asiswer as to the matters of aopount, and the partnership deal- 
ings. This was thaold mode. The plaintiff then labored un* 
ier this disadvaniage : upon the issue made by the rejoinderi 
he was without the benefit of a discovery. To give the 
{^niiff this benefit, the present mode was adopted : and 
4fae bill antiisipating the defence sets out the matters 
rdied on to avoid the plea, or brings them forward by an 
aa^nded bill, and in this way obtains an answer and dis- 
isovery from the defendant — MitfareTs Pleadings, Lube*8 
Pipings. 

Ifl, }bis QfmojOi Jwjigj^ ^A^ cpn^^rr^d. 

RuFFiN, C, Jt A copsiderable part of t^^ discussion at 
the bar turned upon the sufficiency of some of the grounds 
44b 
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alleged in the bill, ia themselves, to impeach the award.-^ 
-But that was premature" It miay, perhaps, be true, that in 
.some of 'the particulars the bill does not allege -sufficient 
►evidence of the mistakes of the arbitrators to enable the 
Court to give reliefi as to them, by either setting the aivard 
aside or correcting it. But that is not to be passed on now: 
ifor, that would be in effect to decide the cause as upon de- 
murrer or on the hearing, while the point is, simply, on 
the sufficiency of the plea to preclude the plaintiff from go» 
ing into proofs of the circumstances of the alleged partial- 
ity or misconduct of the arbitrators, or their mistakes : 
*that is, whetherit be sufficient, or whether, eitherin form or 
substance, it be insufficient, to the discovery and relief the 
bill seeks. In a case involving such a variety of circumstan- 
'Ces, it seems difficult to frame a plea that would meet the 
^legations fully and also serve the usual purposes of a plea : 
^or» in such a case, upon replication to the plea, the proof 
toavoid and to support the award must be as much at 
Jarge as it would be on the hearing after an answer, deny- 
ang the matter alleged in avoidance. This plea, however, 
.seems clearly to be defective, in that it is not a perfect de- 
fence to all parts of the bill to which it applies. It alleges 
the submission and award to include all accounts between 
.the .parties, whether as individuals, or in company in the 
^several partnerships and contracts mentioned in the bill: 
.and the bar it sets up is to any discovery or^relief in res- 
pect of any of those accounts and dealings. Now, the biU 
seeks ageneral account and settlement of the partnerships^ 
and, anticipating that the award, as well as the adjustment 
between the parties constituted by the plaintiff Vgiving his 
^note to the defendant, as for a balance due from the plain- 
tiff on the footing of their partnership and other dealing, 
might be set up in bar, the bill charges divers matters in 
avoidance and destruction of those bars. With those touch- 
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iDgthe note there is, now,, nothing to do, so it is not at all 
the subject of the plea. But in relation to the award, by 
itself, there are vaHbus grounds of impeachment,. which are 
stated in the bill with more or iess^ distinctness. The plea 
assumes, that the tiitltmeantra&>otle of the grounds, to im^ 
peach it for corfUpjtiohj fraxid;' partiality, and misbehavior 
ef the arbitratori? t and tbereibr&.tlte plea denies, that there 
was any .corruption, fraud, partiality, or misbehavior, on 
. Ihe part of the arbitrators, or either of them in making the 
award, or in any part of the proceeding in. the premises, 
with, however, this important qualification — " so far as- this 
defendant hath any knowledge,, information,, or belief"—* 
Now, although the award may be pleaded to a bill impeach^ 
ing it in anticipation of its being relied on as a bar, yet it 
must be pleaded with averments, which deny the grounds 
charged as equities in avoidance of the bar, and those aver- 
ments must be supported by a full answer to the particular 
facts of fraud or other misbehavior of the arbitrators.—^ 
MUf. PL 21d5 244, 260. Foley v. Hill 2, M. & C. 475, It 
is manifest, when the bill states the award, that, unless 
the plea meet the matter, charged in avoidance, by a di^ 
rect denial, there is nothing in issue : and the very purpose 
of requiring bills to charge such matter in avoidance, in»- 
stead of putting in on, the record by a special replication, 
as was formerly the course, would be defeated. The fact 
of partiality or other misbehavior in the arbitratosis, there- 
fore, the only point that can be put in issue, and if the plea 
does not put that in issue, it does not meet the bill. Mitf. 
240. In this case, besides other improprieties charged or 
iQiimated against the arbitrators, the bili states that one 
Cargill* was thoroughly acquainted with the books and ac- 
counts and was the clerk and agent of the defendant to con- 
duct his case before the arbitrators : and that, after hear* 
ing the allegations of the parties and the evidence offer- 
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ed by them, the parties vYere directed to withdraw^ that tlie 
arbitrators might eonfei* together and mak^ up their jud^ 
iMnt : and that, after the parties had withdrawn^ and with^ 
out the consent or knowledge of the plaintiff, Gai^ll was 
^iow«d by the arbitrators to remain in conferenee wilh 
th^tikt and to make to them false suggestions, statementa 
and -etplanations of the books and accounts^ which iiidd^ 
enced the minds of the arbitrators, and induced thena to 
tnake the atrard against the plaintiif and in faver of the « 
defetidant, otherwise than it would have t)een but for tha 
interference of Catgill. Such conduct in arbitrators is an 
irregularity and misbehavior, Which vitiated; an awai*d. 
Walker v FrobMer, 6 Ve$. 70 ; Pi&rce v Perkins, 2 Dfet* 
£q. 250. It is not at all material^ that the award has ddUe 
justice, or that the party rfelying oft the award, did not pt-o- 
cur^, or was not cognizant of, the misbehavior. It is in it- 
self a Wrong thing in the arbitrators, which avoids tvhat 
they did. k is true, the plea contains an averment in gen-^ 
era! terms, in denial of the misbehavior of the arbitratotSi 
and it may be, that would have been sufficient without any 
particular reference to the agency of Gafgill, U the ple4 
had stopped there, since, in support of the plea, the answef 
Would supply the deficien($y in omitting such inferetio^, 
and the issue niade by the plea ivnould be on the alleged 
tjfiisbehavior. But, however that might be, it is matiifest, 
that the qualifieation, as to the defendant's privity of bl^Iief 
In the tnisconduct> essentially varied the issue, and does ftot 
inMt that part of the bill, either as to its facts bir its 
equity. 

The bill also charges several mistakeii in computatio^i 
and in charging the plaintiff twice With the liame sums in 
t^rtain schedules and accounts, stated in the bill to faava 
i)een delivered with, and te be parts of, the award, and ih 
ctfaeir partitulars ; and on that ground, atsoi the award te 
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impeiiobeol. tn relation to these matters, the plea ^ays-n^* 
tbitig plirticularly, ndr, indeed, anything whatever, uniess 
it be in the oonchiding averment, ^' that M the particitlarfl 
90 awarded, (so far a« conderns the plaintiff } are fair and 
jQ^t/' Takiag those mistakes to be unnoticed in the plea^ 
th^y ar^) ot course, to be considered as admitted, that is^ 
i0t the purpose of the plea. But, taking the concluding 
averment to embraoe them, still the plea cannot be alloW^ 
edi Fari the plaintiff has» certainly, the right to countetw 
plead itj by tel>ing on any admissions in the answer in 
atdidatioe of th^ defAnee set up in the plea ; and here thd 
answer admits, eitpressly, several of the mistakes to be tttx*^ 
]y l&harged in the bill, and to have been discovered by tha 
at^itrators themselves^ and by them communicated to hin^ 
It is troB, the answer likewise states, that the afbitmiott 
discovered aliso^ and informed the defendant of similar m»»- 
taked (m th6 other side^ to a greater amount. But that ottlf 
goes to the extent of the corrections, which ought to be 
made in the award, and is the more conclusive, that it ought 
MH to stand, in itis present torra, as a bar to the plaintiff's 
ftrait, which is the point now under consideration. My bre^ 
thren, indeed, think, that mistakes are not groundis for aet^ 
lihg aitde or coirt^cting awards. I agree, that on a gener- 
al subinilssion, arbitrators are not bound to decide according 
to law, arid, therefore, a mistake of the law is not material, 
tmless It appear they meant to decide according to law, and 
tniSli^ it. So, also, it is true, tiiai a mistake in judgment 
as to iany mattef of fact, cannot be corrected; for, the par- 
ties rtsferred the matter to the judgment of the arbitrator*, 
and mu^ abide by it. But I have always understood it tb 
h^ settled l&ir, that it was one of the jurisdictions of the 
Oourt of Equity to take cognizance of mistakes in awards. 
tt i^ to be notitied, that it is not now a subject of enquiry, 
ho^ the party is to show there was a mistake, or the extent 
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of it. He may be tinder great difficulty in giving satisfac- 
tory evidence on that point, when the case reaches that 
stage, OS it is hard, except by the arbitrator himself, to show 
that the result was not arrived at by an erroneous judg. 
ment, rather than by a mere mistake in computation, or by 
makmg a double charge, or giving a double credit, or the 
like. But that is not the question. It is, on the other hand, 
whether a mistake in an arbitrator, when duly established, 
or when, as here, actually admitted, be not a ground for re. 
lief in equity. The jurisdiction is stated in the text wri- 
ters, as being one of those which is pferfectly established in 
the Court of Equity, and has been, in very many instances,, 
acted on in adjudications. Without multiplying references, 
it may be mentioned, that the cases are collected, and the 
rules of the Court well digested, in the late Doctor Story's 
Equity Jurisprudence, s. 1453, 1456; and it seems impos* 
sible, that a Court of conscience should not hold it to be 
against conscience, for one to insist on an advantage from 
what he, himself, on his oath, admits to have beea a misr 
take. It is true, that» in some modern cases at law, it has 
been held, that mistakes of arbitrators, not amounting to 
misbehavior, will not be enquired into. That may be, per^ 
baps, because those Courts cannot bring the parties to theis 
oathSy and because they can only enforce or annul an awards 
as a whole, and not correct it simply. But^ whatever may 
be the reasons of those new rules in the Courts of law, there 
has been no case, as yet, in equity, repudiating this ancient 
head of jurisdiction in Courts of Equitjr. Then, unless 
the mistakes go to the whole principle of the award, it is 
not set aside or declared void, as in cases o( fraud or misbe* 
havior, which render it vicious in toto. But it seems agreed, 
that ior mere mistakes in particular items, an award is only 
affected pro tanto, and may be put right by the Court, 
correcting them, or referring it back to the arbitrator. 
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if made under a rule of the Court. Champion v Wen- 
Jiam, Ambler 2i5 r Rogers v Dalimore^ 6 Taunt, 111. 
Kleine v Catara, 8 Gallison, 61, 1 conclude, therefore, 
that the plea is bad, and ought to have been overruled 
with costs : leaving the defendant, of course, at liberty to 
insist in his answer on such parts of the matter of the plea 
as will be available to him to him in that form. 

Per Curiam, Decreed accordingly. 
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The jurisdiction of Courts of Equity to kiterfore, by iojonction, in th« case of 
private nuisance, is of recent origin, and is always exercised sparingly and 
'With great caution ; because, if, in fact, there be a nuisance, there is an 
mdeqoAte remedy at law, by suceessiTe actions on the ease. 

.Where it is not certain, but only contingent, whether the act of the defend- 
ant, sought to be enjoined, will be a nuisance or not, the Court will not in* 
terfere, until the fact of ** nuisance*' has been established by an action at 
law. 

Where a party dees not take out an injunction in the first instance, but peiu 
mits the other party to go en, •erecting the buildings, ^c , from which m 
nuisance is anticipated, ii'^ nt the hearings he prays for a perpetual injune- 
tion, lie must do so, on the ground, that, in the meantime, the fact of ** nui* 

- aance" has been established by an action at law, or, at all events, he muat 
■support his application by strong and unanswerable proof of nuisance. 

Caase removed from the Court of Equity of Craven 
County, at the Fall Term, 1851. 
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James W. Bryan^ for the plaintiff, submitted the follow* 
ifig argament : 

1. The Court of Chancery has a concurrent jurisdiction 
by injunction, equally clear and well established in cases 
of private nuisance ; Pinch v Resbridger, 2 Vernon 390, 
Bu9h V Western^ Prec in Ch. 5S0. These cases show the 
ancient and established jurisdiction of this Court ; and the 
foundation of that jurisdiction is the necessity of a pre- 
' ventive remedy when great and immediate mischief, or 
material injury would arise to the comfort and useful en- 
joyment of property. The interference rests on the prin- 
ciple of a clear and certain right to the enjoyment of the 
subject in question, and an injurious interruption of that 
right, which, upon just and equitable grounds, ought to be 
prevented ; Gardner v Village of Newburgh, 2 Johns C. 
R. 162, Anon 1 Vern. 120, East India Co. v Sandys 1 
Vern. 127, Hills v University of Qxford, 1 Vern. 275, 
Anon. 1 Vesey, 476, Anon 2 Vesey, 414, Whitchurch v 
Hide, 2 Atl^. 391, 2 Vesey 463, 4ttorney Gener^ v Nichol, 
16 Vesey, 338. It can order private nuisances to be aba- 
leal as well as restrain them from being erected ; Coulson 
▼ White 8 Atk. 21, East India Co. v Vifiqent^ % AtJ^. ^3, 
Van- Bergen y Van Bergen, 2 Jphp;*. (J. R. %^% ^^ this 
\»ml\^^^ do^ «Oti) the 0ppi9s«to party has been heani. 
Lord Uakdwicujb said, in Ryder y Bentham, 1 Vesey, 5^3^ 
that the Court never made an order on motion to pull dlpwn 
9J)7.thi9gf though it will someti^Qos on nipUoii* ordir a tUag 
goJQg (m to b0 slayed. Where certain individuals stifler 
mvk i«j«ry from a public nuisance, quite distinct fro^i that 
done to the public at large, the Court m\\ ej^ti^rt^ia t^ bjU, 
filed by tb^^ iodjvidu^ to b§ r^iev^ fitm i^ jauts^fiee ; 
Barnes v Calhoun, 2 Ire. Eq. 199, Spencer v TAe London 
4iit4 JBiiymnfk^m B^ilway Company, 8 Sinmis, IW. la 
Crowder v Finkler, 19 Vesey, 6J7, Lord Eldon {hougbt 
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that Crowder had a distinct case from the public at large, 
and said, " I am inclined to think that an injunction may 
be granted in this case not of nuisance, but of danger to 
property." 

2. To constitute a nuisance, it is not necessary that the 
noxious trade or business should endanger the health of 
the neighborhood. It is sufficient if it produces that which 
is offensive to the senses, and which renders the enjoyment 
of life and property uncomfortable ; 9 Paige C. R. 576, 
JRex V Neil, 2 Carr. and Payne's K. 485, Rex v White, 1 
Burr. R. 337. In general, offensive trades and manufac- 
tures are public nuisances. A brew. house erected in such 
an inconvenient place that the business cannot be carried 
on without greatly incommoding the neighborhood, may be 
indicted as a common nuisance. So in the like case may 
a glass house or swine yard. With respect to a candle 
factory, it has been holden, that it is no common nuisance 
to make candles in town, because the needfulness of tbem 
shall dispense with the noisomeness of the smell ; but the rea- 
sonableness of this opinion seems justly to be questionable, 
because whatever necessity there may be, that candles be 
made, it cannot be pretended that^it is necessary to make 
them in a town;.! Hawk. P. C. 75, s. 10, 2 Roll. Ab. 
139, Cro. Car. 610, Vent. 26, Keb. 500, 2 Salk. 458, 2 Ld. 
Raym. 1163. It seems that erecting gun- powder mills or 
keeping a gun.powder magazine near a town, is a nuisance 
by the common law, for which an indictment or informa- 
tion will lie ; Williams v East India Company, 3 East, 
M)2. The entering of smoke discharged from defendant's 
chimneys. into the plaintiff's house amounted, in coniempla- 
tion of law, to a nuisance ; Rich v Basterjield, 2 Carring* 
ton and Kirwan, 257, (61 Eng. C. L. R. 255,) Sampson v 
Smith, S Simons 272, (11 Eng. C. R. 433.) And sb if 
one's neighbor sets up an^. exercises any offensive trade, at 
45fi 
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a tanner's, a tallow chandler's, or the like, for though these 
are lawful and necessary trades, yet they should be exer* 
cised in remote places ; for the rule is, sic utere tuo ut 
^dientim non losdas, Cro. Car. 510, 3 Inst. 231, 6 Rep« 1 
Rol Ab. 88, 2 Rol. HO. And so where the defendant built 
•a brew house, &c., and burnt coal so near the house of the 
plaintiflT, that by the; stink and smoke he could not dwell 
there without danger of his health, it was adjudged a nui* 
4iance, though a brew-house is necessary, and so is burning 
coal in it ; Hatton 195, and per Lord Mansfield in Rex r 
White, 1 Burr« 333 ; '' it is not necessary that the smeli 
^should be unwholesome ; it is enough, if it render the enjoy- 
ment of life and property uncomfortable." 

3* The repeal of the ordinances of the corporation of 
Newbern cannot help the defendants, even if thereby an 
express license were given to them, to erect their dis- 
tillery, if the same were used by them, so as to create the 
nuisance complained of. Where commissioners, possessed 
of a jurisdiction founded on acts of parliament, so execute 
what they conceive to be their duty, as to create or occa- 
sion a public nuisance, this Court has an undoubted right 
4o interpose. The jurisdiction is exercised not for the 
purpose of overruling the powers of others, by way of ap- 
peal from their authority, but for the puipose of exerting a 
salutary control over all for the benefit of the public ; At' 
4omey General v Forbes^ 2 Mylne and Craig, 123, (4 Eng. 
G. L. R. 128,) Frewin v Lewis, 4 Mylne and Craig, 49, S. C. 
B Simons. An exclusive legal right ought to be protected 
in Equity against violations of hourly repetition and inter- 
mtMUe duration , Long v Beard^ N. C. Term R. 256. 

W^ H. Haywood^ for the defendant. 
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Pbarson, J. The plaintiff and the defendants own lots 
Nos. 5 and 4, in the town of Newbern, which are separated 
by Pollock street. The plaintiflf has on his lot^ Nol 6, a 
comfortable brick dwelling house and out-houses, in which 
he has resided a great many years. The defendants, in 
1847, erected on the lot No. 8, a turpentine distiHery^ situa* 
ted about one hundred yards from the plaintiff's house, and 
about eighty yards from his nearest out house, in a direc- 
tion north of east ; and have there carried on the business 
of distilling turpentine, ever since. The bill was filed in 
July, 1847. It alleges, that the defendants are about to 
erect a distillery ; that it will' be so near the lot and dwel- 
ling house of the plaintiff, as to be a nuisance to him ia 
two ways : turpentine being an inflammable substance, the 
distillery will be apt to catch fire, which will be communica*- 
ted to the buildings of the plaintiff; and, in the second place, 
the operation of the distillery will produce a vast quantity 
of <' smoke, blacks and soot,'' which will spread over the 
lot of the plaintiff, enter his dwelling and other houses, 
and soil the clothes and furniture and persons of himself 
and /amily. He, therefore, prays for a perpetual injunetioo 
against the erection and carrying on of the distillery. 

The defendants admit that it is their intention to erect 
the distillery, but they allege, that the plaintiff will not be 
at all in danger of fire therefrom : for, although turpentine 
is inflammable, yet a fire from the distillery will not commu^ 
sicaie itself at the distance of the plaintiff's houses : for 
the fire arising therefrom, (supposing them to be so uofor* 
tunate as, from accident or neglect, to have their distillery 
take fire,) will emit such a thick smoke, as to prevent 
sparks and, in fiict, emit bul'little heat ; and they aver that» 
aUbottgh there have been many distilleries of turpentine in 
the town of Newbera; daring the last fifty years, kept ccm- 
sisiitly in oj^aticm, and several of then have been eon* 
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sumed by fire, yet, in no one instance, has lire ever been 
communicated to other buildings. They deny that ** the 
smoke, blacks and soots" issuing from their distillery will 
spread over the lot ol the plaintiff, so as to annoy him or 
his family ; for, they say, this " smoke, blacks and soots'* 
which sometimes issue (roni turpentine distilleries, are not 
a necessary consequence of the operation, but result from 
the practice of keeping up the fire .by burning ** scrapings,'' 
(by which is meant the chips, bark, (fee. which settle at the 
bottom of barrels of turpentine, and, being saturated there- 
with, raiake a quick fire.) If pine wood is used, there is 
but little smoke, and no blacks or soot, that will go over fif- 
ty yards ; and if oak wood is used, neither '^' smoke, blacks 
or soot" will be generated, so as to be carried, even by a di- 
rect wind, to the lot of the plaintiff. They aver, that such 
distilleries have been in operation within the town of New- 
bern, for many years past ; that it is believed they have 
contributed much to the health of the place ; and, it is cer- 
tain, they have added much to its business and prosperity. 

The bill is sworn to, but no application for an injunction 
was made, and the defendants erected the distillery, and 
have since been carrying on the operation. 

The erection of the distillery is complained of as a pri- 
rate nuisance. There is no all^ation that it would be in- 
jurious to the town, or any considerable part of it. It is 
true, the plaintiff alleges, that many of his neighbors will 
be subjected to a like inconvenience; but they do not join 
with him in making the complaint, and there is no proof in 
regard to them. We are, therefore, to consider of it in the 
light of a private nuisance. As to a nuisance of this kind, 
the jurisdiction of Courts of Ecfuity to interfere, by injunc- 
tion, is of recent origin, and is always exercised sparingly,- 
and with great cautioli; because if, in fact, there be a nui'^ 
sance; there is an adequate remedy at law, by successive 
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actions on the case. Att'y General v Nichols, 1 Tes. 338 : 
an anonylnous case before Lord Thurlow, 1 Vesey Jr. 140,. 

There is an obvious difference between a thing, which is. 
a nuisance of itself, and one which may, or may not, be a 
nuisance,, according to the manner in which it is used. The 
present case comes under the ktter head. From the proof, 
it seems, that, it the fire is kept up by burning " scrapings," 
the " smoke, blacks and soot" will be carried to the lot of 
the plaintiff, when the wind is north of east ; If pine wood 
be used, this result may also follow, but in a very slight de-. 
gree ; and if ash wood be used, then the plaintiff will not: 
be at all affected, without reference to the wind. So the 
annoyance to the plaintiff must be looked upon as contin- 
gent. It depends on the wind, and on the kind of fuel, 
which may be used. In such cases, it is settled, that this 
Court will not interfere until the fact of '' nuisance" has 
been established, by an action at law. Earl of Ripon v 
Bobart, 8 Eng. C. L. Rep. 336. 

Again : This bill was filed July, 1847. The plaintiff 
did not then move for an injunction (possibly because of an 
imwillingness to give the bond.) In the meantime, the de- 
fendants have gone on, as they had a right to do, and erects 
ed the distillery, and have kept it in constant operation for 
near five years. It is a clear principle of equity — so clear 
as to strike every one at the first blush — that, where a par- 
ty, instead of taking an injunction in the first instance, 
stands by, and allows the other to make an outlay of his 
money, in erecting buildings and other fixtures : if, at the 
hearing, he prays for a perpetual injunction, he must do so 
on the ground, that, in the meantime, the fact of " nuisance 
has been established by an action at law ; or, at all events, 
be must support his application by strong and unanswera* 
hit proof of nuisance." If this principle needs any autho- 
aity for its support, it will be found in the case last above 
cited. 
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So far fram strong and unanswerable proof of actual nui- 
sance, in the present case, since the creation of the distillery, 
the plaintiff offers no proof of it whatever. On the contra- 
ry, the proof, as to this matter, is on the other si^e. The 
defendants, upon cross examination, ask all of the witnfVsses 
called by the plaintiff, who have had an opportunity of see- 
ing it, whether the walls of the plaintiff's building are 
blackened, or give any other indication ot ever having been 
touched by "smoke, blacks or soot:" whether they have 
ever seen the smoke issuing from the distillery reach, and 
settle upon, the plaintiff's lot ? They all answer in the ne- 
gative. The defendants called several witnesses, who pro- 
ved the same fact, or rather, who disprove the fact of nui- 
sance. 

Upon the allegation ot nuisance, by reason of the expo- 
sure to filre, the testimony is conflicting, and the question is 
left, at least, doubtful. It is proved, that many distilleries 
have been in operation, within the town, for many years 
past, and no fire has ever been occasioned by them. It 
would seem, that the exposure to fire from a distillery, at a 
distance of one hundred yards, is not greater than from the 
erection of an ordinary dwelling house and out-buildings, 
constructed of wood, on an adjoining lot. 

It must be declared to be the opinion of the Court, that» 
under those circumstances and with this proof, the plaintiff 
is HOC entitled to the relief prayed for. 

Pbe Curiam. The bill dismissed with costs. 
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LEMUEL WILLIA.M8 ^ AL. vs. JOHN HARRELL Jk AL. 

Tb« objection, that the equity of a pUmtiff'sbill to have a dWision of alaTea 
M barred by loDgr adTerse poeneasion, may be t»ken by a demurrer. 

The fact, that ibe adTerse poseeaaoD, relief upon to bar a plaititi£( was com* 
menced and contiuued under a mistake aa to the rights of the parties, is 
not an ** aToidance*' of its legal effects. 

Where a mistake, made by an admioistrator in the distribution of his iotee* 
tale's effects, has been eemmen to him and to those really entitled, there is 
no ground for ebaiging the administrator with *^ gross negligence or (nndJ* 

Cause removed from the Court of Equity of Bertie 
County, at the Fall Term» 1851. 

Bragg, for the plaintifis. 
Smithy for the defendants. 

Pearson, J. John Am died in 1814, leaving a will, in 
which is this clause : " I lend unto my daughter, Patience 
Harrell, a negro girl, Lucy, during her natural life. Then, 
I give said ne^ro girl to the heirs lawfully begotten of her 
body/' Patience was the wife of Hodges Harrell, who, 
soon after the death of the testator, took the negro girl into 
his possession, and kept her and her issue until his death 
which was in 1839. He died intestate, and left him surviv- 
ing, his widow, the said Patience and three children by 
her, who are defendants ; and also three children, by a 
former marriage, and several grand children, the children 
of a daughter by his first wife, who are plaintiffs. One 
Brittain administered upon his estate, and allowed the wid- 
ow and her children to keep the negroes, under the belief, 
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that they were entitled to them, by the will of John Arn. 
They have kept the negroes ever since, and have divided 
them among themselves. Brittain, the administrator, died 
several years ago intestate, and the defendants, Richard 
and William Brittain, are his administrators. The plain- 
tiff, Williams, is the administrator, de bonis non, of Hodges 
Harrell. This bill was filed in 1848. The plaintiffs allege, 
that the slave, Lucy, and her increase were, in fact, the 
property of Hodges Harrell, and ought to have been divi- 
ded by his administrator among all of his children and his 
widow ; and that the administrator committed a mistake 
when, in 1839, he allowed the widow and her children to. 
take the slaves as their exclusive property ; and they pray 
that a division may now be made. They insist, that their 
equity is not barred by the long adverse possession, be- 
cause it commenced and has ever since been held under a 
mistake, •* which ihey are advised will now be rectified in 
this Court, especially as they were not informed pf their 
rights, until a very short time before they filed their bill, 
they being in humble circumstances, uninformed, and not 
having before consulted counsel.'' 

They insist, in the second place, that, if their equity to 
have the slaves divided is barred, as against the widow and 
her children, it was the result of gross negligence, if not 
fraud, on the part of the administrator of Hodges Harrell ; 
and that they have an equity U» hold his administrators lia- 
ble for the value of the slaves, to the extent of their inter- 
ests as distributees of said Harrell. 

The defendants demur ; and the case was removed to 
this Court. 

The first question raised, is, can the objection, that the 
equity of the plaintiffs, to have a division of the slaves, is 
barred by the long adverse possession, be taken by a de- 
murrer? There is no doubt of it. The possession, in 
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this case, not only constituted a bar to the action, but con- 
fers a title by force of the Statute ; Hovenden v Anneshy, 1 
Scho. and Lef. 637. There is as little doubt upon the oth- 
er question. TKe fact, that the adverse possession has 
commenced and continued under a mistake as to the rights 
of the parties, is not an avoidance of its legal eflPect. There 
is no saving clause for those who are ignorant, uninformed, 
in humble circumstances, and who neglect to consult coun- 
sel. " Leges vigilantibus non dormientibus facta sunt'* 

We are also of opinion that the plaintiffs have no equity 
against the representatives of the administrator, by which 
to charge them with the value of the slaves. Under a mis- 
take, as to the rights of his intestate, he allowed the slaves 
to go into the possession of the widow and her children. 
Under a like mistake, as to their rights, the plaintiffs allow 
this possession to be held so long that their rights are lost. 
Upon what principle should the loss be. shifted from them, 
and put on the administrator ? They did not remonstrate 
against his acts, or assert any title in themselves. He act- 
ed under a mistake, which was common to tb^m aU« If 
any one, or all of them had been in his place, they wotdd 
have acted precisely as he did. What right have they, 
then, to charge him with *' gross negligence, if not fraud?" 
Was he bound to know more about their rights than tliey 
did themselves? Are they not just as obnoxioits to the 
charge of gross negligence, in sleeping on their rights for 
near ten years, as he is ? His act did not deprive them of 
their rights, it was their own neglect, which produced that 
eiiect. The fact is, there was an honest mistake all around; 
not one of the parties had ever heard of '' the rule in Shel- 
ly 's case." This, so far as the plaintiffs are concerned, 
was their misfortune ; and the loss of their rights is to be 
ascribed to their ignorance and neglect, in not api^yuig to 
46e 
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counsel in time to prevent the eflfect of the long adverse 
possession. '' 

Psi Curiam. Bill dismissed with costs. 



IRBY HUDSON & AL. RICE B. PIERCE * AL. 

X testator directed certain of bis slaved to be emancipated and bequeatbs 
them a sum of money. After giving several legacies, he directs, that ** tbe 
irhole of his personal aud freehold property, which is not already disposed 
lof, be sold by my executors, Ac, and the the proceeds bf divided, ^c." — 
Heldt that, though the legacies for emancipation, and the money to be paid 
the slaves, were void, yet the residuary legatees did not take the.n, but as 
to them the testaitor died intestate, aud they go in a course of distribntiOQ 
to the next of kin. 

A radduary legacy generally passes, not only what is not disposed ot bat 
also what turns out not to be disposed of ; but an exception to this rule is^ 
where it appears clesrly, from the will, that the testator did not intend to 
include certain property m the bequest of the residue. 

The cases of Sorrey v Bright^ 4 Dev. and Bat. 113, Pendleton v BloutU, 
I Dev. and Bat 401, CreetweU v Embereen, 6 Ixe, £q. 1S4, and Kirkpat' 
4rick Y Rogere, 6 Ire. £q. 136 cited and approved. 

Cause removed from the Court of Equity of Halifax 
County, at the Fall Term, 1851. 

Bragg, for the plaintiff. 
Moore, for the defendant. 
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Nash, J, Thomas Hudson died about the year 1825/ 
having previously made and published a last will and tes-^ 
taroent; which was duly proved and recorded : and Mar- 
tha, his widow was duly qualified as the executrix thereof, 
and took into her possession the personal property of the 
testator. By the will, the testator devises as follows: 
••I lend to my said wife during her life the aforesaid 
negro man, Ben, and the aforesaid negro girl, Eliza Fails : 
the last of whom is to be emancipated at the death of my 
wife, together with any and all the children she may have 
at that time." In a subsequent clause, he directs : '*at my 
death, my will and desire is, that the whole of my personal 
and freehold property, which is not already disposed of, be 
sold by my executrix on a credit of twelve months, and the 
money arising therefrom (after deducting therefrom the 
sum of five hundred dollars,) to be divided, as follows, to 
wit : one half io my wife Mariha, one fourth to Mary 
Shield, and one fourth to her children. The five hundred 
dollars, which I have reserved out of the sale of personal 
and perishable property, I lend to my wife during her life ; 
and at her death, it is to be put out at interest for the use 
and benefit of the aforesaid Eliza Fails." And he charges 
his wife with the payment of his debts. The sale was 
made by the executrix, according to the directions of 
the will : and she took into her possession the leg- 
acy of five hundred dollars. Martha Hudson is dead, and 
the defendant. Rice B. Pierce is her executor, and has ta- 
ken into his hands and sold a negro woman, Sally, and her 
child, the offspring of Eliza Fails — who. died during the life 
of the widow Martha Hudson : and has also in his hands 
the five hundred dollars, so as abo\(e bequeathed. All the 
necessary parties are before the Court and the bill is for an 
account. The bill is filed by the next of kin, claiming the 
five hundred dollars and the proceeds of the sale of Sally 
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as not being disposed of by the will and as to which, they 
claim there is an intesfacy. 

The answer of Pierce, the executor, admits, that, as to 
the legacy of five hundred dollars to Eliza Fails, the testa- 
tor liied intestate : and as to the proceeds of Sally and her 
child, he prays the advice of the Court. He alleges, there 
\^ere debts of the testator, to the payment of which both 
funds were liable. The other defendants cUiim, that the 
proceeds of the sale of Sally and her child pass under the 
wiH ; and that, as to the five hundred dollar legacy, they 
pray to be protected in their rights, if they have any. 

The questions presented to the Court are, as to the dir 
rectfons for the emancipation cf the negro woman, Eliza 
Fails : and as to the five hundred dollars bequeathed her, 
and the proceeds of the sale of slave Sally and her child. 

Many cases in this Court establish the principle, that 
such a testamentary disposition of the slave, Eliza Pails, and 
her chifdren, as is made in the will of Thomas Hudson, be- 
fore the year 1830, is null and void, as being for their eman- 
eipation within the State. Sorrey v. Bright 1 Dev. & Bat. 
IW, Pendleton V. Blount, 1 Dev. & fiat. 491. Cress* 
well V. Emberton, 6 Ired* Eq. 154 — and others. The be- 
quest of emancipation being void, Eliza Fails, and her 
ehrtd Sally, and ber child remained as staves ; and the leg- 
My of fire hundred doUars is void also. A slave cannot 
hM or be, m Hzw, the owner of property. See tlie above 
edses and that of Kirkpatrick v. Rogers, 6 Ired. Eq. 135. 
The Widow having but a life estate in them, her executor 
hoId» the proceeds of the sale of Sally and her child and the 
$500 in irusrt, either for the next of kin or of the residuary 
hgatees. The plaintilBTs contend, that, as to these two 
fenvkr, the testator, Thomas Hudson, has died intestate* and 
fimXt they do not go into the residuum. It is a general rule 
m lEfer coiKftTTOtioD of wills, that, as to personal property. 
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a residuary clause embraces not only, every thing not de- 
posed of, but every thing that turns but not to be disposed 
of. The law does not suppose that a testator means to die 
intestate as lo any of his property; ai^d the rule is adopted to 
avoid a partial intestacy. But the rule is subject to lim> 
tation* In Sorrey v. Bright^ his Honor, the Chief Jus- 
tice, after laying down the rule as to the extent of aresid- 
nary clause ; proceeds : *' Doubtless it may be restricted by 
the special wording of the will. If the residue is partial, 
that is, of a particular fund — the rule does not apply. So, 
where it is clear, from the residuary clause itself, or from 
other parts of the will, that the testator had, in fact, a coc« 
trary intention, that the residue should not be general, and 
that things given away, or which the will professed to give 
away, should not fall into the residue" — and, in Bland v. 
Lamb, 2 Jac. & Walker, 399, Lord Eldon observes, that, 
to take a case out of the general rule, very special words 
are necessary, showing the intent to be clear ^ that particu- 
lar parts of the estate should not pass under the residuary 
clause. Apply the principle declared in these two cases to 
the one now under consideration ; and it is manifest, the 
residuary legatees have no right to either of the funds.—- 
The testator directs Eliza Pails to be emancipated, at the 
death of his wife. This bequest is void — cannot take ef- 
fect—of course, she and her offspring remained slaves — at 
his death the executrix is directed to sell the whole of his 
property, personal and real — not before disposed of, and 
be gives five hundred dollars of the proceeds to Eliza Fails ; 
and the balance to designated legatees. Now, according 
to law, neither the slaves nor the money passed under the 
will as specific legacies : and in ordinary cases would fall 
into the residue. But it is manifest, that such was not the 
intention of the testator. Eliza Fails, is, herself, one of 
those legatees to whom the residue is given; and, according to 
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the rule laid down in Bland v. Lamb, there was a par- 
ticular part of the estate embraced in the residuary clause, 
which the testator did not intend should go to the residua- 
ry legatees. In the will there is no specific disposition 
made for the children of Eliza Fails, during the life of the 
widow. From the statements in the bill, it is to be pre- 
sumed that the slave Sally was born after the death of the 
testator, and the widow was entitled to a life estate in her 
and her child : and at her death they reverted back to the 
personal representative of the testator. But they consti- 
tuted no part ot the fund embraced in the residuary clause : 
for, the will directs, that, at the death of the widow, they 
should be emancipated. A further reason, why' the pro- 
ceeds of the sale of Sally and her child do not pass under 
the residuary clause is, that they constituted no part of the 
estates of the testator directed to be sold, both because of 
the emancipation clause, and because they were npt in 
existence at the death of the testator. 

We are of opinion, that neither the proceeds of the sale 
of Sally and her child, nor the five hundred dollar legacy, 
passed under the residuary clause ; and that, as to them, 
Thomas Hudson died intestate : and that they go to his 
next of kin in a course of distribution. As to the debts of 
the testator, they are expressly a charge upon the widow, 
in such a way as to exonerate the balance of the estate. 

Per Curiam. Decree accordingly. 
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WYATT MOVE AND WIFEm. BENJAMIN MAY. 

Where a rnaoi domiciled in another State, dies intentate, leaving pertMial 
property in this State, this property shall be distribaced according to tha 
)aw of the State, in which the intestate had hu domicile. 

But, if a citizen of anotlier country dies, indebted to citizens of this 8Ut«, 
and owns personal property here, it will be appropriated to the payment ef 
his creditors, in the order prescribed by otfr law, and not by that of bis 
doraicil ; but the surplus will be disposed of according to the law of 
bis domieiU 

l^KB distinction is this: Our citizens, at credit9r9, have rights, which we are 
bound to protect ; we will not sacrifice justice to comity. But, as kitu» 
men, they have no rightt. Consequently, it depends, not on the laws of 
this country, but on the laws of hit country , how His property sliall be dis- 
posed of; and, although it happens to bem our own State, yet, by the com- 
ity of nations, it is considered the same as if it had been at home. 

The case of AUtn v AUen, 6 Ire. £q. 393, cited and approved. 

Cause removed from the Court of Equity of Pitt Coun- 
ty, at the Fall Term, 1851. 
The case is stated in the opinion delivered in this Court. 

Moore, Rodman and Donnell, for the Plaintiffs. 
Biggs, for the defendant. 

Pearson, J. The Hon. Jesse Speight and the plaintiflj 
Louisa, both native citizens, intermarried in this State, in 
1827; and continued to reside here until 1837, when they 
removed to the State of Misfissippi. Speight died intes. 
Ute in 1847, since which time the plaintiff, Louisa, has 
continued to reside in that State, and afterwards intermar- 
ried with the #ther plaintiff. 

In 1826, Mrs. xMay, a citizen of this State, died intes- 
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tate, leaving the defendant, Louisa, a daughter, and one of 
her next of kin. John May took out letters of administra- 
tion in the county of Pitt, and soon afterwards delivered to 
the next of kin, residing here, several slaves of the estate 
of his intestate, for the purpose of partition. A petition 
was filed, to which Speight and wife were made defendants; 
and such proceedings were had, that in the Spring of 1847, 
a division was made, and the slave sued for was allotted to 
Speight and wife, and he being in this State, at the time 
of the division, took the slave into his possession, and 
made arrangements to have him sent to the State of Mis- 
sissippi, to which State he returned, and soon atterwards 
died. In consequence of his death, the slave was not taken* 
from this Stjite, Letters of administration on the estate of 
Speight were granted to the defendant, by the Count/ 
Court of Pitt ; and ho took the slave into poisseasion, as of 
the estate of his intestate. 

In 1839, a Statute was passed in the State of Mississip- 
pi, which provides : " Hereafter, when any woman, possess- 
ed of a property in slaves, shall marry, her property in 
such slaves, and their natural increase, shall continue to 
her, notwithstanding her coverture, and she shall have and 
possess the same, as lier separate property, exempt 'from 
any liability for the debts or contracts of her husband. — 
And when any woman, during cot^erture, shall become pos- 
sessed of slaves, by conveyance, gift, inheritance, distribu- 
tion, or otherwise, such slaves, and their increase, shall en- 
ure and belong to the wife, in like manner as is above pro- 
Tided, as to the slaves which she may posseas at the time 
of her marriage.'* 

In 1846, this Statute was amended, by securing to the 
wife, " the proceeds of the labor of such slaves." 
' The bill alleges, that, under this Statute, the plaiutiflT, 
Louisa, was entitled to the slave ; and it is insisted, that 
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ihi effect of the division, and of the act of Speight, in ta- 
king the sUve into possession, was to rest the legal title ia 
him, in trust for her. The prayer is, that the defendant be 
declared a trustee, and be required to deliver the slave to 
the plaintiffrr, and account for hire. 

The defendant alleges, that Speight was indebted to him, 
and also to Patsy May, who are citizens of this State, in 
large sums: which debts were of long standing; that 
S{^eight was insolvent; that his debts in Missisippi much 
exceed the value of his property there : and if the value 
of the slave is appropriated to the payment of the debt due 
to him and Patsy May, they will, nevertheless, lose the 
greater part of their debts, as the property of Speight in 
this State, besides the slave, does not exceed $200. 

General Speight and his wife had abandoned their ''mat* 
rlmonial domicil'* and acquired an "actual domicil" in Mii« 
sissippi : and the Statute of that State was passed several 
years prior to the time, when bis wife acquired this slave* 
By the law of this State, the slave became the property of 
the husband, when he reduced it mto possession. By the 
law of Mississippi, he had no such marital right, and thd 
slave ** inured and belonged to the wife, as her separate prop- 
erty, exempt from any liability for his debts^'^whieh law 
is to govern the case ? 

*• When there is a change of domicil,, the law of the tfc* 
tual domicil, and of the matrimonial domicil, will govern a# 
to all future acquisitions o( moveable property : and av to 
all immoveable property, the law rei sitce. 

Story's conflict of Latvs^ See 187. 

This is the conclusion of Judge Story, after a fait $ta4 
learned discussion of the authorities and the reasoning* W« 
eoncur in it. And« unless there be some peculiar oitcum^ 
iCM^e, to take tbid ease out of the operation at tb4( < 
4^kisio0, -the plaintiffs an entitled to a doere^. 
47a 
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Moveable property attends the person, and is, therefore, 
called " personal" (as distinguished from fixed or real prop- 
jBrty :) and the general principle is, that no matter where 
it may happen to be, it is subject to the law ot the domicil* 
and although it be in a foreign country, it is governed by 
the same rules and laws of transfer and succession, as if the 
owner had it in possession at home. This is the princi^ 
pie, from which the learned commentator derives the a« 
bove conclusion. 

This exception to the general principle is admitted. If 
a citizen of another country dies, indebted to citizens of 
this country, and owns personal property here, we appro- 
priate it to the payment of his creditors, in the order re- 
quired by our law, and not that of his domicil. But the 
surplus will be disposed of, according . to the law of his 
domicil. And, if, by that law, the widow of an intestate 
be entitled to his whole estate, she will receive such sur- 
plus, although he left him surviving, mother and sisters, or 
children^ citizens of this State. The distinction is this * 
pur citizens, as creditorSy have rights, which we are bound 
to protect. We will not sacrifice justice to comity. But 
as kinsmen, they have wo rights. Consequently, it depends 
not on the laws of this country, but on the laws of his 
country, \iovi his property shall be disposed of : and, al- 
though it happens to be in our State, by the comity . of 
nations, it is considered the same as if he had it at home. 
^..Oxir. case does not come under this instance: but, we 
think, it does come under the principle of this exception. 

By the laws of this State, a man, before marriage, may 
inake a settlement on his wife, (with certain restrictions in fa- 
yqr of creditors:), but after marriage, any settlement pr re- 
linquishment of his marital rights, in property which she 
KUght thereafter require, would be deemed fraudulent and 
void, as to creditors : and if he proved to be insolvent, the 
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property, to which, but for the relinquishment, he would' 
have been entitled, will be taken from her and applied iii* 
satisfaction of the debts. If, therefore, General Speight had 
in 1839 executed a deed relinquishing his marital rights or 
conveying to a trustee ior the separate use of his wife, all 
the slaves, which she might thereafter acquire by '* convey- 
ance, gift, inheritance, distribution, or otherwise," such 
deed would have been deemed fraudulent and^ void, as to 
creditors. And this slave, when it came to the question, 
who shall suffer loss ? would be taken from her, rather than 
permit honest creditors to be unpaid. Allen v. Allen 6 
Ired. £q. 293. 

General Speight did not execute such a deed. But, in' 
1839, his adopted State made a statute, which has precise-" 
ly the same effect. Can that be done indirectly for^him, 
which he could not do directly ? Is there any principle in ' 
the comity of nations, by which ♦his Stat« is called upon 
to stand by, and see her citizens deprived of the right to 
collect their debts, out of property, within her jurisdiction, 
by an act, which, if done by the debtor, would be deemed 
fraudulent and void ? Nay more, by which she is called 
upon to set aside her own lavvs, for the purpose of urv- 
ing into operation, a Statute of another State, having this 
effect ? We think not. A id we challenge the production 
of any authortity, or any fair reasoning, by which such a 
principle can be established. This is a " conflict of law," 
and we must be governed by our own law. Olirer v. 
Townes, l4lVIariin Rep. 97. A ship was sold in Virginia: 
the ship at the time of the sale, was in New Orleans : be- 
io e delivery, she was attached by a creditor of the vendor : 
by the law of Virginia, no delivery was necessary to give 
effect to the sale : by the law of Louisiana, it was necessary. 
In this conflict of law, the Court of Louisiana decided 
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aecording to the law of that State, and gave judgment for 
the attaching creditor. 

Thia case i$ not as strong as the one under our oonside* 
ration ; and the circumstances did not as clearly brhag it 
within the admitted exception to the general principle ; but 
tbe reasoning of the learned Judge, who delivered the opin<r 
ion, fortifies our conclusion^ and it is evident^ that Court 
would not have hesitated an instant in deciding the case 
as we do. Lenfear v Sumner, 11 Mass. Rep.- 110, Thurat 
V J$nkin$^ 7 Martin, 318, tend to the same conclusion. 

We have no right to object to the policy of the law of 
the State of Mississippi ; and we feel bound by the comity 
of nations, to carry it into operation, in all cases, except 
when, as in the present case, a citizen of our State remo- 
ved and died insolvent and indebted to other citizens of 
our State , or when, hereafter, a citizen shall remove, and 
ia so indebted at the time of his removal. 

Pm Ci7aiAii. / The bill dismissed with costs. 
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8AMUSL KERR «. JOSEPH KIRKPATRICK AND AL* 

Id the case of oo-ezecuton, each is aceounUble for the due admiuittratiOD of 

the auetBi which come to his owo hands. 
Se is not bound to see to the application of the assets received bj his co ez*. 

acQtor, nor is he liable for his denattavit, unless the conuQiasioo of it is t&-> 

.eonraged by himself. 
The case of dehUtrce t Wright, 1 DeT. and Bat. 338, cited and approTed. 

Cause removed from the Court of Equity of Guilford 
County, at the Spring Term, 1851. 

Morehead, and /. JET. Bryan for the plaintiffi 
Miller^ for the defendants. 

Nash, J. John McLean, by his last will, bequeathed to 
the plaintiff as follows: "I give and bequeath to Samuel 
Kerr, son of N. H. Kerr, deceased, five hundred dollars, to 
remain in the hands of my executors, to be applied in as- 
sifltittg to give him a liberal education, 
ly proved, and the defendants qualifi^ 
estate consisted, principally, of bond 
counts, which were taken into posseJ 
ants, and divided between them ; ani 
money due on the papers respective^ 
The defendant, McLean, retained in 
to pay the plaintiff's legacy. Kirkpatrick hasllSfly admin* 
istered all the assets which came to his hands, in the pay- 
ment of debts and legacies. McLean is insolvent, and the 
plaintiff's legacy is unpaid ; and he seeks to recover it 
ffom Kirkpatrick. The bill charges, that the plaintiff is 
entitled to recover it from either, or both of the defendants, 
''l^ecause they jointly acted in the affairs of the estate ; 
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they both collected funds and paid over legacies ; that Kirk- 
patrick is responsible, although McLean might have spent 
a portion of the assets of the estate, and become insolvent, 
because it was his duty to see to the affairs of his 66 trus- 
tee, and to see that he did not wasie the estate." It prays 
for an account. &c. 

The answer of Kirkpatrick states, that at the time John 
Mitchell died, he was sick in bed ; and that the portion of 
the bonds and notes, which were in his hand^?, were delir- 
ered over to him by Joseph A. McLean, between five and 
six weeks after the testator's death ; and that he has fully 
and properly administered the whole. He further states, ^ 
that funds were retained by McLean in his hands to pay 
the plaintiff's legacy. It further alleges, that the plaintiff 
boarded with McLean one year in Greensboro*, for the 
purpose of going to school ; and that the latter also paid 
his tuition. 

The answer of McLean is to the same effect. 

In the argument before us, it was fully admitted, that thtf 
defendan^, Kirkpatrick, had fully acd properly administer— 
ed all the assets of the testator, which had come to his 
hands ; and his accountability for the devastavit of his co- ' 
trustee, was frankly put upon the ground, that, as a co- ., 
trustee, it was his duty to have taken care that McLean, 
did not abuse his trust. The bill is framed upon thaiprin-: 
ciple. In the charging part, it alleges, " that the defend* 
ants are liable to the plaintiff, because they jointly acted 
in the affairs of the estate : they both collected funds, and 
paid over legacies ; that Joseph Kirkpatrick is responsible, 
although McLean may have spent a portion of the assets, . 
and become insolvent, because it was his duty to see to the ^ 
affairs of his co-executor, and to see that he did not waste - 
the estate." There is no specific joint act of Kirkpatrick , 
charged; and relief is sought against him upon the ge^e-** 
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ral grounds stated. Are they s«fBcienl to make him re- 
sponsible ? We are clearly of opinion they are not. The 
estate consisted, as is admitted, principally of bonds, notes 
and accounts. It was highly proper, if not necessary, for 
the executors to divide between them these evidences of 
debt, both for the purpose of collection and disbursement. 
They could not, from the nature of these assets, hold them 
jointly. When, therefore, a division was made, there was 
in it no impropriety. Neither did anything out of the usual 
course of managing such matters. This is the only act 
'set forth in the bill, upon which to rest the charge of a joint 
administration of the assets. It was further admitted, that 
McLean had retained in his hands the fund to discharge 
the plaintiflf's legacy. The defendants were joint trustees 
for the mana^jement of that fund ; and, so far as they did 
join in administering it, each is responsible for the miscon- 
duct of the other. The answer of Kirkpatrick, which is 
responsive to the bill, and is not contradicted by any testi- 
mony, alleges, that, at the time John Mitchell died, he was 
sick in bed, and that if was not until after the lapse of five 
or six weeks, that he went to the house whei-e he died, 
and that he there received from his co executor some of 
the papers belonging to the estate. He had, therefore, no 
hand or agency in placing any of the bonds and notes in 
the hands of McLean ; nor had he any right to take them 
from him. Each had an entire control over the assets re- 
tained by him, so far as the other was concerned. Even 
joining in a receipt does not, uf itself, subject the trustee, 
not receiving, to a responsibility for the act" of the other. 
And the reason assigned is. as each trustee has not the 
whole power to act, the joining in the receipt is a necessa« 
ry act, and doing so, without more, is considered mere for- 
mality. 2 Wills, on Ex'r, 1125; and such is the law, as 
'applied to executors, do, 1118. Each, under ordinary cir- 
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cumstances, is answerable only for the assets which came 
into his own hands. 

It is, however, charged to have been the duty of Kirk- 
patrick, *' to see to the afiairs of McLean, and see that he 
did not waste the assets in his possession." This would 
clearly be at war with the principles above stated. Mc- 
Lean had a right to hold in his hands, so far as Kirkpatrick 
was concerned, all the funds he possessed ; and the latter 
had no power to withdraw them — it was a joint trust and 
a personal one The testator had a right to make the ap- 
pointment to McLeaii, even if he had known that he was 
insolvent, and we know of no principle of Equity, which 
requires that one trustee is bound to keep a supervision 
over the bets of another, when he has not made himself 
liable to answer for his acts. The whole ground occupied 
by this case, is covered by that of Ochiltree v Wright and 
Beck, 1 Dev and Bat. 338. In that case the defendants, 
who were executors, had joined in signing the inventory 
&nd account of sales ; and Wright, agciinst whom the relief 
was sought, Beck having left the country, had assented to 
the sales The bill was dismissed as to VVright« upon the 
ground, that the signing the account of sales was merely 
in conformity to the law, and there was nothing to show 
that he had any control over the assets, which were in the 
hands of Beck. In this case, Kirkpatrick was a curator or 
trustee of the fund, but is answerable only for that part of 
it which came to his hands, or was under his control. Mc- 
Lean stood in tlie same relation to it, and with the same 
power and responsibiliiy. If the confidence of the testator 
was misplaced, it is the misfortune of the plaintiif. Kirk- 
patrick had no power to deprive him of the fund which 
was in his possession, nor haS he done anything by which 
the abuse of power by McLean was countenanced or facili- 
tated He has committed no fault, which, in conscience, 
ought to subject him to the plaintifTs clainj. 



DECEMBER TERM. 1851. . 141 

Chesson «. CheasoD. 

The plaintiff is entitled to an account ; and in taking the 
account} the defendant, Kirkpatrick, is not to be made ac* 
countable, except for the assets that actaally came to hii 
hands. 

* Per Curiam, ^ Ordered accordingly. 



ANDREW L. CHESSON Adm'r «tc. vs. JAMES A. CHESSON A AL. 

An executor, who, in his cash account, w in advaDce for the estate, may held 

on to the specific property for reimbuiBement. 
Se, if the profits of property, given for life, and then over, be taken for pay* 

ment of debts, the tenant for life may claim from the remaindermen a con* 

tribution, in proportion to the values of their interests. 
The Court cannot, on grounds of public policy, permit accounts to be carried 
u 00, when the party, vbo otherwise might have boon entitled to tbeoi, ba# 

been gniUy of soch laches, as to make it impossible to take the aocounta 
. fairly and justly, or, at least, with any reasonable reliance on their beii^ 

so taken. 
Therefore, on a bi!l by the administrator of an executrix, against the legatees, 

to be reimbursed for moneys advanced by the executrix, the Court will or^ 
' der no account, when the original testator has been dead forty yeam, ftod 

00 inventory, account of . sales or account current has been left by the ex* 

ecntrix. 

Cause removed from the Court of Equity of Washingtoo 
Countyi at the Spring Teriii, 1850. 

48b 
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Smith, for the plaintiflT. 

JEkatk and Moore, for the defendants. 

RuFFiN, C. J. Samuel Chesson made his will in Se^ 
tember, 1847, and died a few days afterwards. It begins 
with a gift to his wiie Elizabeth, of a tract of land and two 
neoroes, for her life, and two' feather beds and furniture, to 
dispose of as she pleased ; and it then adds, <' I also lend 
to my wife, during her widowhood, if she keeps my chil- 
dren clear of expense and educates them, all of my chattel 
property, of every kind, except any of my children shall 
marry, then she is, at her disposal, to give them such of the 
property as she may deem just, to be deducted out of their 
parts when a division shall be made." The will, in a sub- 
sequent part, directs all the said residtie to be divided equal- 
ly among the testator's children, and that his five younger 
daughteis should, in the division, have a negro girl each, 
and, if his negroes should not increase to a sufficient num- 
ber in time, that some of the other negroes should be sold 
for the purpose of procuring the girls. By several clau$e% 
gifts of a tract of land and a slave are made to each ot two 
niiarried daughters, and also to a single daughter, theft 
gro\^n, with a limitation over upon her death Without leav- 
ing issue survivmg, to the five younger daughters. By 
distinct clauses, also a tract ot land is devised in fee to each 
of the testator's five sons, Samuel, William, James A., John 
B., and Andrew L.; and then it gives, "to my younofer 
daughters^ namely, Ann, Glissabeih, Kizia. Susan and Lois, 
all the residue of my lauds, to be equally divided between 
tbem, except the child my wife now goes with bea snn, and 
H it should, I give to such child 140 acres ol land adjoining, 
^c, but if it should be a daughter, then an equal part of 
Che land with the other sisters." 

Mrs, Chesson was appointed executrix, and proved the 
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will and took the property into possession, (including uiiia 
slaves besides those specifically given,) paid the testator^s 
debts, and brought up the children, who were all under age^ 
except those before mentioned, and who resided with their 
mother until they respectively died or married, and some of 
them until her death, which took place in 1810. To each 
of the younger daughters, Mrs. Chesson adv^anced a girl 
out of the stock of negroes at various times, and also to sev- 
eral of her sons, as they married and left her, she advanced 

* slaves and other things. After her death, her son, Andrew 
L , administered on her estate, and the son James A., ad* 
ministered de bonis non cum, ice, on the estate of his fa- 
ther, and tooik into possession the slaves left by Mrs. Ches- 
son, beinsf then sixteen. 

In 1842, this bill was filed by Andrew L., John B. and 
William L. Chesson against James A. Chesson and the 
other children of the testator or the representatives of such 

. as are dead. It states that the testator owed debts to a con- 
siderable amount, but how much the plaintiffs were then 
unable to set forth, though they hoped to establish the same 
by proof: that as no particular provision for paying them 
was made iti the will, and no part of the property could 
then be spared for that purpose without interfering with the 
other purposes of the will, Mrs. Chesson, influenced by 
maternal regards and with the view of advancing the gen- 
eral interests of her iamily, took possession of the whole 
estate, real and personal, and for a considerable time used 
the rents and crops made from the p o\v rty given her- 
self and the plaintifis and other children, as she could best 
make the same available towards the payment of the debts 
and the expenses of maintaining and educating the child- 
ren, and thereby effected those ends ; and that the plaintifli 
Jehfi B. and Andrew L. contnbited their personal servicee 
for many years, (besides the produce oC their land,) at the 
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request of their motlier, in attending to the estate after the 
debts were paid, and managing the property so as to make 
it productive enough to maintain their mother and the fam- 
ily, inchiding the negroes, which by reason of a rapid in* 
erease were also expensive. The prayer is, that the sums 
paid by Mrs. Chesson for the debts of the testator out of 
her own means may be ascertained, and the amounts taken,- 
by her for that purpose, or for the maintenance of the fami* 
ly out of the produce of the land of the several plaintiffs, 
ftnd the value of the personal services of the plaijntiffs in • 
the management and improvement of the property may al* 
so be ascertained ; and that all those amounts may be raised 
in the first place, out of the negroes or their hires since the 
death of Mrs. Chesson, and that the residue, including adr 
Tancements by the executrix, may be divided equally among 
the plaintiffs and the detendantsi the legatees in remain- 
der. 

, The answers state, that the defendants believe, that the 
testator was but little indebted, and left debts aud money, 
owing to him sufficient to cover what he owed ; and, at all 
events, that he left crops, stocks, and other perishable ef- 
tects, composing parts oi the residue of his personal estate, 
sufficient for that purpose. It insists, that the executrix 
either applied those parts of the residue in that way or 
^ ought to have done it ; and that her administrator cannot 
after such a length of time claim to be re-imbursed any 
autns paid by her to creditors, especially as she set up no 
such claim in her life time, and left no account against the 
estate, and made no account of her administration. The 
defendants state, that the plaintiffs were quite young at the 
testator's death, and deny that they contributed to the pay- 
ment of the debts ; and they insist, that if any of the pro« 
fits of their land were used by their mother for thiit pur* 
pose, or if they and the personal services of the plaintiffs 
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contributed to the maintenance of the family, the claim of 
the plaintiffs therefor is against their mother alone. 

The cause was brought on heretofore, but the Courts 
upon the pleadings, and the proofs as then existing, declin* 
ed deciding the points, and directed certain enquiries. A 
report has been made, from which the following facts are 
collected. The executrix, soon after qualifying, made a sale 
of some parts of the perishable property, but she made no 
inventory, nor account of sales, and it cannot in any man- 
ner be ascertained, what was sold or to what amount — she 
returned no account current, nor made any account of her 
administration. But the master found upon evidence of 
witnesses, that, besides the slaves, there came to the hands 
ot Mrs. Chesson, stock of various kinds on the plantation 
to the value of $750, and iiousehold and kitchen furniture 
to the value of $450; and that she received one debt of 
$400 due to the testator in four annual instalments of 
$100. The master also made up an account from receipts 
and vouchers left by her at her death, of the debts paid by 
the executrix ; which amounted, a^ter deducting some im- 
proper vouchers, to the sum of $1010,52, paid at various 
times from 1S08 to 1818. The report further states that 
all the stock of furniture left by the testator was either used 
by Mrs. Chesson, or had been worn out or destroyed in her 
life time. And it values the several advancements to the 
children, and states the present number of the slaves and 
their profits since the death of Mrs. Chesson. It also states 
evidence befocc the master, that the plaintiff, John B. Ches- 
son, lived with his mother from his father's death to the 
year 1840, and that from 1824, when he came of age, he 
had charge of his mother's business, and that his services 
therein were of an average value of $200 a year, and th^t 
slie derived during the whole time from his land from $40 
to $100 a year, all of which went to the benefit of th« mo* 
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)her and family, and that be received no ccimpensation and 
derived no benefit therefrom, except his support as a mem^ 
ber of the family. Similar proofs were made with respect 
to the profits ot the lands and personal services of the sons 
Samuel and James A., for different portions of time. Btit 
the master declined stating any accounts of those matters, 
because they were not embraced in the enquiries ordered. 
Upon these facts, and upon exceptions to the report, the 
cause has been brought on again, with a view to its beini^ 
determined, whether the sums claimed in the bill for the 
administrator-of Mrs. Chesson, or for the sons personally, 
or any of them, ought to be raised out of the slaves or their 
))rofits before a division. 

The Court is of opinion, that neither of the charges can 
be sustained. The will makes it a condition, on which 
Mrs. Chessofi was to have the whole residue of the person- 
al estate during widowhood, that she should keep and edu« 
cate the children ** clear of expense,'' and she could not 
therefore prefer any claim therefor against the children or 
estate. If she.could not, it follows, necessarily, that the 
«ons cannot ; for they can claim, if at all, only through her, 
n^fao received their money or services. It is not stated 
that her estate is not sufficient to compensate them ; and 
if it be, there is no principle on which they can pass by 
that, and come on the children fojr what she was bound to 
furnish. But it is the same whether she left any estate or 
not. For, if she was bound to keep the children as long 
as they lived with her, the debt to the sons for their servi- 
ces and money used by her. was exclusively her debt ; and 
if she was only bound to keep them during their minorityi 
It is obvious, as she left no charge and made no claim 
against them, that they all resided together as members of 
tme family, and the children were maintained, gratuitously* 
by ^ir mother, as far as the services of each failed to 
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sopfdy his or her own necessities. In assisting their roo* 
theor in the management of the property, the soti« proTed 
themselves to be dutiful and good sons ; but they cannot 
make their brethen pay then) for being so. 

The claim on account of the debts is next to be consid^ 
ered. No doubt an executor, who, in his cash account« is 
in advance for the estate, may hold on to the specific pro^ 
perty for reimbursement. So, if the profits of property 
given for life, and then over, be taken for payment of debts^ 
the tenants for life may claim from the remainderman a 
eontribution, in proportion to the values of their interests* 
If we could see, with any reasonable degree of distinct* 
pess, that such was the fact in this case, the administratoif 
•f Mrs. Chesson might, perhaps, have relief. But, notwith* 
standing all the disadvantages under which the defendants 
are left by the omisssion of the executrix to furnish infor<» 
mation of the particulars of the estate, its disposition, and 
the debts paid, by an inventory, account of sales, or ac« 
count current, the defendants have been able, after (hci 
lapse of more than forty years, to establish affirmatively* 
that, besides the slaves, perishable property of various 
kinds, and money received from debts, came to the handii 
of the executrix to the value of $1600, and that thereout^ 
throughout the course of ten yeai*s, she paid, in debts, only 
$1010 52. It is true, that it does not appear that she sold 
all the stock and furniture ; and it is assumed she did not^ 
but sold only a part of it. Yet she left no document show- 
ing what part, and, as it only required about $600, after 
deducting the 0400 collected by her, to cover the whole 
amount of the debts, including the interest accumulated^ it 
is but a reasonable presumption, that she may have receiv* 
^ td from those sales, or from other debts or resources be- 
longing to the testator,— who appears to have been the 
Qferk of the County Courts — a sum sufficiisnt for that piir- 
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pose. Strictly speaking, indeed, it was, perhaps, her duty 
to have sold the perishable property, and, after paying the 
debts out of the proceeds, invested the residue, so that 
she might have the interest during life, and left the capital 
for the remaindermen. But that was, probably, not the actu- 
al intention of the testator, and it need not be insisted on 
here ; because the circumstances lead to the conviction, 
either that the executrix in fact paid the debts with the ap. 
propriate funds of the estate received by her; or that she 
so managed the matter, as to deprive the defendants of the 
power of establishing it, if such was the fact ; or, if she 
did not make the payment with those funds, that she made 
it voluntarily out of the annual products of the property, 
which belonged to her, without charging or intending to 
charge any part of them against the remainder belonging 
to her children* Mrs. Chesson obviously looked upon her 
interest and her children's as one and the same, and treated 
the property and her husband's debts as her own. Hence, 
she used the property as if it were hers, absolutely, and 
made no inventory, nor account of sales, nor account cur- 
rent, nor even kept any account of her own. Under such 
a state of things, it cannot be supposed, she intended or ex- 
pected to reclaim any sums paid by her. But, if that were 
otherwise, the Court could not sustain a claim brought for- 
ward for the first time by her administrator thirty-five 
years after her administration, without her having left any 
accounts of her administration, whereby the real state of 
her transactions might appear, or the parties enabled to 
make the investigations necessary to ascertain the truth of 
the case. Her estate cannot claim any benefit from her 
having kept and left things so much in the dark, as not to 
make it at all wonderful, that at the making of the fenqui-* 
ries in 1851— forty-four years after administration, — the 
defendants could not clearly establish the particulars of the 
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estate received or disbursed by her. As was said by Lord 
Keoesdale, in Hovenden v Amesb)/, 2 Sch. and Lef. 638» 
fallowing Lord Alvanley, in Hercy v Dinwoody^ 4 Bro. 
C. C. 257, the Court, on grounds of public policy, candot 
permit the accounts sought to be carried on, because the 
party, who otherwise might have been entitled to them, 
has been guilty of such laches as to make it impossible to 
take the accounts lairly and justly, or, at least, with any 
reasonable reliance on their being so taken. 

As Mrs. Chesson's representative cannot have a decree, 
it follows that, for reasons similar to those given as to the 
maintenance of the children, the other plaintiffs can have 
no relief in respect to any supposed application by her of 
the profits of their land towards the debts. She did the 
wrong, if any ; and to her estate they must look. This 
conclusion renders immaterial all the exceptions oi the de< 
fendants, except the fifth, and req uires all those of the 
plaintiffs to be overruled, except the fourth and fifth. Two 
of those exceptions relate to the values put by the master 
on the slaves advanced by Mrs. Chesson to James A. Ches- 
son and John B. Chesson, — the former being $1012, and' 
the latter $2337. Upon looking into the evidence, the for- 
mer seems to be probably correct ; but the latter appears 
to be high upon its face, and, upon averaging the values 
set upon the negroes by these witnesses, who have, appa- 
rently, equal means of judging, the result is $L975, instead 
of $2337, Therefore, the defendant's fifth exception is 
overruled, and the plaintiff's fourth exception is allowed as 
to the sum of $362. The administrator, de bonis non, of 
the testator also excepts, that the master did not allow him 
a commission on the hires of the negroes since Mrs. Ches- 
son's death. He is entitled to a reasonable allowance, and, 
as the fund consists of the bonds taken for the hires, 2 1-2 
per cent, seems to be a reasonable rate. To that content 
49* 
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the plaintiflf's fifth exception is allowed. The accounts • 
will be n)odified accordingly, and there will then be a decree 
for the division of the slaves and the hires, including the 
value of the advancements. The plaintiffs must pay the 
^<M>sts up to this time. 

Per Cu&iAX, Ordered afocordingly. 



WILLIAM McINTYRE vs. WILLIAM REEVES & AL. 

Wbere a plaintiff alleged that he had placed a aote for oollectioo ia the 
'haods of a oonstable, who had vansferred it to a third penoo, upon his 
proDuse to pay it ; Held, thai he coald oot support a biU in equity, either 
agauut the origiDal debtor or the third penon. 

Cause removed from the Court of Equity of Bladen 
County, at the Fall Term, 1851. 

StrangBj for the plaintiff. 

W. Winslow, for the defendants. 

RuFFiN, C. J. The biH was filed in October 1841» and 
states that on tho 18th of December 1839, the defendants 
Wfley Reeyes, as principal, and Thomas Fort, as surety^ 
executed to the plaintiff a bond for 9100, payable one day 
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after date : and that shortly thereafter, the plaintiff placed it 
in the hands of Wiley W. Fort, a constable, for collection : 
That Wiley W. Fort delivered the bond and a judgment 
thereon (if one was rendered) to the defendant William 
Reeves, upon his promise to the said Wiley W. Fort as 
agent of the plaintiff to pay the principal and interest of the 
debt to theplaintifi on a day shortly thereatter. The bill 
then charges, that William Reeves did not pay the debt 
nor any part of it at the day appointed nor at any tima 
since : nor did the original debtors or either of them : and 
the prayer is, that the defendants may be decreed to pay 
the plaintiff the debt and interest. 

The answer of William Reeves states, that he was a Jus- 
tice of the Peace, and that on the 2eth of December, 1839, 
Wiby W. Fort, as constable, returned before him a warrant 
at the instance of the present plaintiff against Wiley Reeves 
and Thomas Fort on a bond of the tenor of that mention* 
ed in the bill : and that he then gave judgment thereon for 
the plaintiff, and immediately delivered the same to the con- 
stable, and hath not since had either the bond or judgment; 
and it positively denies, that this defendant ever engaged 
to collect the debt, or even promised the constable or any 
other person to pay the same at any time. 

The answer of Wiley Reeves stated, that after the judg- 
ment waa rendered the constable applied to him for 
payment of it, and that on the 30th day of December he 
paid him 9101 in full thereof: and the answer of Thomas 
Fort states, that he has no knowedge on the subject, except 
on the information of Wiley Reeves, who stated that he 
had paid the debt to the constable : and this defendant be- 
lives the same to be true. 

The only material testimony is that of Wiley Fort, ta- 
ken by the piaintiff. He states, that he had the bond for 
collection, and that he is unable to say what became of it : 
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Ifhat after he received it he forgot his pocket-book, and 
left it at the house of William Reeves for about a week, 
tind never afterwards saw the bond : That he is under the 
impression, that William Reeves either got the bond from 
faim under a promise, that he would pay him the amount, 
or that it was taken from his pocket-book, when left at the 
boiAse of William Reeves, but he wns inclined to the hU 
tj^TJOfix^ion : and, at any rate, that William Reeves at dif- 
lerent times acknowledged to him, that he had the bond, 
and promised the witness to pay it : but that neither he, 
nor either of the other defendants, ever did pay any part 
of the debt to the witness. 

There is no ground for a decree against either of the 
defendants. The bill places the liability of William Reeves 
on his promise to the constable to pay the debt : But, if 
«uch a promise was made and is binding at all, it is as ob- 
ligatory at law as it is here, and the nature and measure of 
the redress must be the sam^ in both Courts. Besides, 
the promise and possession of the papers are, both, positive- 
ly denied by this defendant, and there is but a single wit- 
ness in opposition to the answer. 

The case made in the bill against the original debtors is 
no stronger. It is not framed on the idea of a lost securi- 
ty upon his promise to pay the debt, which he failed to per- 
form. The plaintiff knows where the security is — either in 
the hands of his agent or of the other person. If the trans- 
fer was sanctioned by the plaintiff, he can no longer claim 
against those defendants in this Court. If it was without 
his authority and ineffectual, then he could proceed at law 
against the original debtors, and compel the production of 
the security on the trial by the possessor. The bill char- 
ges no privity of these defendants in the transaction alleg- 
ged between the constable and the other defendant, 
William Reeves, nor any other collusion with either 
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bf them. It merely states, that they had sot paid the plains 
tiflr the debt, and the bond or judgment, or it was held by 
William Keeves, who obtained it from the constable oa a 
promise to pay the amount, and has failed to do so< Bui 
that cannot change the jurisdiction against these parties. 
If it could, every case of a conversion of the security by a 
constable would be one for a suit in Equity bet ween. the 
original parties. It is true,it appears in the answer of Wi* 
ley Reeves, that he has the security. But that cannot 
change the case : because the relief must be upon the mat* 
ter of the bill, and it has no such statement : and moreover^ 
that defendant answers, that he paid the principal and in- 
terest of the debt to the constable, and, consequently, the 
answer in itself, furnishes no ground for a decree. 

Fea Curiam. Bill dismissed with costs. 



CALVIN RICHARDSON f AL. w. ELIZABETH PRIDGEN f AL. 

Where ■lares are girea by parol, the hailmeot ceases upon the death of the 
donee; atid the possession of the slaves, for three years, by those elaimmg 
ill their own right under the will of the donee^ rests in them the title. 

The ease of Powell y Powell, 1 Der. and Bat. £q. 37 cited and approved* 

W. H. Haywood, for the plaintiff's. 
Moore 9XiA Busbee, for the defendants. 
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RuFPiN, C. J« Ahbough the preponderance of proof 
seems to sustain the statement in the answer, that the 
•lave Chane was put by James Thompson into the posses- 
sion of his son-in-law, Noah Peacock,, in the year 1806, 
which, as the law then stood, amounted to a gift ; yet, as 
there is some evidence, that the tranaction was in Decem- 
ber, 1807, the Court does not deem it proper to determine 
the cause on that point, as there are others, on which the 
decision, as to that slave and issue, may be safely made 
i^i^inst the plaintiffs, without incurring any risk of mistake 
either as to the facts or the law* 

The Court holds that no title was derived by the defend- 
ant, Elizabeth Pridgen, or her late husband and intestate 
under the will of her father, James Thompson ; because, 
admitting that Chane was lent to Noah Peacock or put into 
his possession after the act of 1806 was in force, yet the 
title of Thompson was gone before his death by the adverse 
possession of Peacock's executor and of the defendant, 
Elizabeth, under the bequest in his will. The facts, in re- 
lation to that point, are, that Peacock being in possession 
of the slave and her children, then born, bequeathed them 
to his widow for life, with a limitation over to all his child- 
ren, and he died in 1824, and his executor took his estate 
into possession, and assented to the legacy to the widow 
and delivered the slaves to her, and she held them on that 
title until her subsequent intermarriage with Hardy Prid- 
gen, in 1838. Soon after that marriage, Pridgen surren- ' 
dered to Peacock's children, as the remaindermen, several 
of the children of Chane, but kept her and two of her child- 
ren, giving to the executor an obligation not to remove 
them, but to return them at his death. Soon afterwards 
James Thompson died, leaving a will dated in 1839, in 
which he said that he had "heretofore lent Elizabeth Pea- 
cock a negro woman Chane, and now I give her and her 



DECEMBER TERM, 18S1. 155 

Richardson o. Pridgen. 

children to the said Elizabeth." The case of Powell t,* 
Powell, 1 Dev. & Bat. Eq. 879, and others since, show 
conclusively, that the possession thus taken under the will 
of Peacock is to be deemed a new posssession under a 
claim of title, and adverse to the original bailor : and, as 
it was continued from 1824 to 1838 without interruption or 
claim by the father, his title was barred. 

Upon the marriage of Pridgen and Mrs. Peacock he be- 
came entitled to her life estate in these slaves, though the 
parties seem to have thought that he would hold them du- 
ring his life only, and that they would survive to the wife; 
The defendant would then be bound to account for the 
slaves, as the property of her late husband for the period 
of her life, if the husband had not himself parted from that 
interest. But he did so effectually, in the opinion of the 
Court. In 1846 he made a deed for them to two of the re* 
maindermen; A. and Z. Peacock, which purported to con- 
vey all his interest to them. That instrument is impeached 
in the bill upon the ground, that Hardy Pridgen was non 
compos at the time, or, at all events, that it was obtained 
from bin) in his old age and while in a state of bodily and 
mental infirmity without consideration and by the importuni- 
ties of his wife, acting in collusion with her two sons to take 
advantage of his weakness. But all those imputations ap« 
pear to be wholly ^unfounded. The fact is, that the intes- 
tate was, himself, the mover in the matter, and was induc- 
ed to do so because the negroes were increasing so rapid*- 
]y-— being then seven — as to render them an expense and 
burthen to him :. and he urged the remaindermen, that they 
ought not to compel him to raise a family of negroes for 
them, but relieve him of them by taking them and having 
his bond to the executor cancelled. In those opinions the 
evidence shows, that the intestate was correct, and that he 
was exercising a sound judgment in getting rid of the fam- 
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ily of negroes. Therefore, there seems to be no ground (or 
ioipeaching the deed, but it must be declared to have effect* 
ually passed all his right in the slaves. 

The bill impeaches the purchases of the defendant of 
some trifling articles at her sale as administratrix, upon the 
ground that the prices were inadequate. The bill was filed 
very soon after the sale, and the answer, averring that the 
prices were full and adequate, and that the plaintiffs ran 
the biddings on her, submits to a resale at the election of 
the plaintiffs : but the plaintiffs made no motion on the an« 
swer. The Court therefore, concludes, that they are con- 
tent, that there should be no resale : and consequently, the 
defendant is to stand charged with the prices which she 
bid. 

The bill also impeaches the year's allowance to the wid- 
ow, upon the grounds, that it was exorbitant* and obtained 
by false suggestions and under practices on the commis- 
sioners and the County Court. If such reasons could lay 
the fouDdation for relief against the allowance in this Courts 
yet it cannot be given in this case, inasmuch as the an- 
swer denies the truth of those allegations, and they are not 
established by the evidence. 

There will of course be the usual orders for an account 
and for distribution ot the other, slaves, fiut as the main 
purpose of tbe bill, when filed, was to assert a claim to the 
slave Cbane and her issue, in which it fails, and as the bill 
wantonly imputes to the defendant gross fraud and collu* 
sion with her sons to set up an unfounded claim to slaves 
belonging to her intestate, and in that respect was entire- 
>y unfounded, it is of course that the plaintiffs must pay 
f^U costs in the cause up to this timou 

Pea CuatAM. ^>ecree accordingly. 
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Itarria^e articles are not considered as settlements, and, as such, to be taken 
as fully and duly expressing the well Considered and finul family ftrraDgd- 
«ients bj persons about to enter the marritj^e state. 

foch eoQtracta are coDsidvred, in a Court of Equity, as but notes of tbe hMik 
of an agreement, in its nhture executory, and the trusts created by it aro 
to be favorably moulded by the Court, so as to effectuate the intention of 
the parties, in reference to the provisions for themselves for the issue of 
thb marriaflfe, and suoh other persous, as are apparently withiu the con- 
tetiplatioa of the parties. 

ney may be modified, «o as even to have the chafmis in them, in not provi« 
fliog, ^r example, for particular evento, suppli/d, when requisite to effee- 
iuatd tbe general intention, if it can be collected, either from the language 
of tbe iDstrument, or from the stipulations usually iaserted in such agrea-* 
Boents, or from the condition of the particular contracting parties. 

Tbe opinion given in this case, at December Term, I860, (see 7 Ire. Fq. 88.) 
re-«xamiDed atnl confirmed. 

ifhe cases of Gauae v Hale, 2 Ire. Eq. 241, and Murfihey v Avery, 1 Der. 
and Bat. 35, cited and approved. 

An interlocutory decree having been matle in this ©ause^ 
at December Term, 1850, overruling the demurrer, the 
cause was sent down to the Court of Equity of Wayne 
County. Answers having been filed and other proceedings 
bad» it was set for bearing and transmitted to this Couct 
at the Spring Term, 1851. 

Susted and /. H. Bryan, for the plaintifiS. 
W. H. JSaywoody for the defendants* 

RuTrtN, C. J. This cause was heard in this Court at 
December Term, 1850, oa appeal from a decree overruling 
50e 
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a demurrer, as reported in 7 Ire. Eq. 83, and the decree 
was affirmed, and the cause remanded for an answer, and 
for further proceedings. The defendant put in an answer 
setting forth an account of his late wife's personal estate, 
and then the cause was set down and removed to this 
Court for hearing. Upon the hearing, the counsel for the 
defendant again raised the question, as to the construction 
of the marriage articles and contended, that, as the wife 
did not dispose of the slaves and other personalty, he suc- 
ceeds to it, jure mariti^ in preference to the plaintiffs, her 
children by a former marriage. The contract between the 
parties, is in the following words : 

STATE OF NORTH CAROLINA, ) 
Johnston County, ) 
This indenture made and entered into, this 14th day of 
March, 1837, between Blackman W. Lee, of the county of 
Sampson and State aforesaid, of the first part, and Mary 
Hooks, of the first named State and county of the second 
part — witnesseih. That whereas the said Blackman W. 
Lee and Mary Hooks, having entered into an agi cement 
of marriage, which marriage is soon to be solemnized, and. 
the said Mary Hooks being of her own right seized and 
possessed of a large real and personal estate, is willing and 
anxious so to execute that the said Alary Hooks shall not 
be deprived of the use, benefit and profit of the said estate 
real and personal, by reason of their intended marriage;, 
and the said Mary Hooks being of lawful age to be her own 
agent. Now, therefore, be it known that, lor and in consid- 
eration of the premises, and for and in consideration of the 
sum of one dollar to me, the said Blackman Lee, by the 
aforesaid Mary Hool» before the sealing and delivering of 
the presents, the receipt of which is hereby acknowledged, 
I, the said Blackman W. Lee, do hereby sell, assign and 
deliver, alien and confirm, and have by these presents sold, 
assigned, aliened, delivered and confirmed, unto Mary 
Hooks, aforesaid, all the right, title, estate, interest, and 
benefit, which I may, by operation of law, acquire, derive, 
er receive, either in law or equity, in and to the following 



DECEMBER TERM, 1851. 16» 



. - Hooks v. Lee. 

real and personal estate now belonging to the said Mary 
Hooks, by the reason of the said intermarriage between the 
said Blackman W Lee and Mary Hooks, viz : Twenty 
slaves, named — Owen, about 27 ye^rs old, Pompey, 50 
years, Charles, 30, Eliza, 24, Harry, 16, Baltimore, 14, 
Cader. 10, Henderson, 7, Isaac, 5, Simon, 5. Alvin, 2, Saw- 
ney, about one month, Patience, 40, Amerite, 25, Rose, 
a4, Zeny, 19, Ginne)', 10, Margaret, 8. Mary, 3, Martha, 2. 
Also, one tract of land in Sampson County, containing 830 
acres, lying in the iork of Big Cohera and Ware's Swamp, 
adjoining A. Fiemming and Joshua Craddoe ; also, two 
tracts of land in the county of Johnston, being the place 
where the said Mary now lives, containing 807 acres, 
bounded as per deed from Susanna Blackman to said Mary 
Hooks, dated the 21st day of February, 1829 ; also, anoth- 
er tract of land joining the above, containing 30 acres as 
per deed from John Eason ♦o said Mary Hooks, bearing 
date 10th day of December, 1832 ; also, one close carriage 
and two horses, to have and to hold all and singular the afore- 
said lands, negroes, carriage and horses to the only use and 
benefit of the said Mar^ Hooks, her executors and assigns 
forever, and the said Blackman W. Lee doth solemnly 
promise and agree to and with the said Mary Hooks, that he 
will, upon the solemnization of the said marriage, or at any 
time hereafter, when requested by said Mary, make, execute 
and deliver all and every necessary title, deed, or conveyance, 
advised, ordirected by counselJearned in law, more complete- 
ly and effectually to secure the intention of this indenture, 
which is entirely to divest himself of right, title, and estate 
in and to the above mentioned lands, negroes, carriage and 
horses, so that he nor his creditors shall have any right to 
sell or contract the same or any part of s lid lands, negroes 
or their increase, carriage and horses. It is further agreed 
and understood by and between the contracting parties 
aforesaid, that the lands, negroes and chattels may remain 
in the use and occupancy of the said Blackman W", Lee, 
he paying therefor by way of hire or rent, the sum of one 
dollar on the first day of January, in each and every year, 
if denfianded. It is further agreed by and between the par- 
ties to this indenture, that, if it shall be desirable to sell or 
exchange the whole or any part of the above mentioned 



I6Q SUPREME COURT. 

H)ok8 u. Lee. 

real and personal property, the said Mary may transfer s^nd 
lawftrlly convey the whole or any part of said real or per- 
sonaF properly to any person whatsoever, receiving a fair 
and full consideration for the same, which consideration 
whether it be in money or property, she shall hold and pos- 
sess, and keep in the same manner as the property hereby 
conveyed is to be held and kept, and this indenture to be 
as binding and legal as if a third person had been appoint- 
ed as agent or trustee, the said Mary acting as her own 
agent and trustee. 

In witness whereof, the parties have hereunto set their 
hands and seals, the day and year above written. 

BLACKMAN W. LEB, (Seal.) 
MARY HOOKS, (Seal.) 

Signed atid seated in presence of ) 
John Eason and Young Eldridge. ) 

STATE OF NORTH CAROLINA, ) . .r^ ,^^^ 
JoHN«Tav County, ( August Term, 1837. 

Thtf) Was this marriage contract duly proven in open 
Court by tha oath of John Eason, and ordered to be regis* 
tered. R. SANDERS, Cl'k. 

The propriety of bringing up in this manner the samei 
question, which has been solemnly decided on demurrer 
and appeal in this very case, is worthy of consideration : 
and it is not to be understood as admitted, because the 
Court in this instance considers the matter again. 

The merits depend on the enquiry, whether the defend** 
ant's renunciation of his marital rights in the wife's estates 
was intended to be partial, or total, except as herein spe- 
oially excepted. 

It is to be noticed at the beginning, that the agreement 
19 not a settlement, and, as such, to be taken as duly and 
ftilly expressing the well considered and final family ar- 
rangements by these persons of their estates. It consist* 
of articlesin the form of covenants between (he partiofl 
tlieinaelTe% wukool any tfuatee. Such a contract is gob* 
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sidered in a Court of Equity as containing but notes of tlm 
heads of an agreement, in its liature executory, and it ha3 
been long ^settled, that the trusts created by it are to he hn 
vorably moulded in Equity, so as to effectuate the inten* 
tion of the parties in reference to provisions for themselves, 
for the issue of the marriage, and such other person as wera 
apparently within the contemplation of the parties. Gatisa 
V. Hale,2 Ired Eq. 241. Such agreements are subject to 
be modified, so as even to have the chasms in them, in not 
providing, for example, for particular events, supplied, whea 
requisite to effectuate the general intention, if it can be 
collected either from the language of the instrument, or 
from the stipulations usually inserted in such agreements^ 
or from the condition of the particular contracting parties. 
The case thus standing on articles, it is to be decided just 
as it would have been, if in the life time of the wife she hacj 
filed her bill to have a settlement made pursuant to the ar- 
ticles. They are exceedingly imperfect, and, obviously, tho 
production of an unskillful and ignorant draftsman, and a- 
mount only to notes of the actual agreement, whatever it 
was, which are very inaccurately expressed. It is incum- 
bent on the Court, therefore, to look through every part of 
the instrument in order to discover the intention, and then 
to execute that intention, as gathered from the whole, with- 
out regard to particular inaccurate forms of expression. — 
Thus read, it does not seem difficult to find out what those 
persons had in their minds, in entering into those articles^ 
imperfect as they are. 

The agreement begins by saying, that the feme, being in 
her own right entitled to real and personal estate, "is anx- 
ious so to execute that the said Mary Hooks shall not be 
deprived of the use, benefit^ and profit of the estate, real and 
personal, by reason of the intended marriage," Then it 
proceeds : "That m consideration of the p/emises, I the 
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said B. W. L. do sell, assign, deliver, alien and confirm un-' 
to M. H. aforesaid all right, title, estate, interest, and ben- 
efit, which I may by operation of law derive^ or receive at 
law or Equity by reason of the intermarriage between the 
said L. and M. in and to the real and personal estates now be- 
longing to said M" It is impossible to read those clauses 
without seeing, that the purpose was to declare, first, that the 
feme meant to have her whole estates to herself, and that 
the benefit of and in them should not be impaired in any 
respect by reason of her marriage : and, secondly, as the 
mode of carryir.g that out, that the husband, as such, should 
not, directly or indirectly, derive any estate or benefit in 
the wife's property. That clause is in the form of a grant 
from the husband to the feme. But that only shows the 
plainer the writer's ignorance of the legal character of the 
instrument. It does not hide the intention, but rather re- 
quires a liberal extension of the terms to give effect to the 
intention, thus apparent. The plain meaning and effect of 
the provision is, that he convejed to her, that is, renounc- 
ed for himself, all the benefit, which " by operation of law," 
that is, as husband, he might derive either at law or in 
Equity from her property. To exhibit that purpose still 
more distinctly, if possible, the husband m a subsequent part 
pf the articles again covenants, that he will, at any time 
after the marriage, execute any proper deed of settlement 
which counsel may direct, "more completely and effectual- 
ly to secure the m^m^ioTi of this indenture : which is entire^ 
ly to divest himself of right, title and estate" in the property. 
It would seem, that nothing could be more explicit as an 
abandonment of all cVdim, jure mariti, during the coverture 
or after its termination. No partial renunciation was in 
the contemplation of the parties, but, on the contrary, the 
entire divesting of all his interest in the estates. It was 
urged, however, that this last clause is qualified by what 
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next follows : " So that he nor his creditors shall have any 
right to sell any part" of the property : whence it was infer- 
red from the phrase, " so that," that his renunciation was 
partial, that is, only to the extent, that the property was 
not liable to his debts, or to his disposal during the cover- 
ture. But that is clearly not the sense of that passage, for 
it would render it, not a qualification, but a direct contra- 
diction, of the clause to which it is appended. That clause 
has a declaration plain, that he was to be entirely divested 
of all right ; and therefore, the subsequent ** so that" mere- 
ly expresses one example or consequence of the preceding 
provision and not a restriction on its generality. 

It was further argued, that, notwithstanding all this, 
the husband must succeed, because there is no express pro- 
vision, that in the event, which has happened, of the wife's 
dying without making a disposition, he shall be excluded 
and her next of kin let in. How it might be upon a settle- 
ment, silent as to that state of things, but with express pro- 
vision for such entire abandonment as is found in these 
articles, it is not necessary, and, perhaps, not easy to say* 
But, undoubtedly, upon such marriage articles, it is obvi- 
ously more near the intent to imply a trust in favor of 
those, who take by law, when the husband is out of the 
way. And it is competent to imply such a trust under 
articles, because on them, as beforesaid, the enquiry is not 
tied down to the sense of the positive provisions alone, as 
in the case of a solemn definitive conveyance, but is the 
larger one, what sort of settlenient would be made under 
the directions of the Court upon the articles, in order ta 
execute them specifically, according to the intent. Tiien, 
it is plain, that when the husband comes in and says, he 
is to have nothing by operation of law under any circum- 
stances, such a settlement must be decreed as will exclude 
him at all events^ that is, as well from succeeding to his 
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Wiit's estate at her death, as from taking it duriog her fifr, 
excf pt so far as there may be other express provisions in 
his favor on the face of the agreement. He being thus 
exclueted, the hnplication arises, oi necessity, that those are 
to take who would do so, if there there were no hu&^3and : 
and consequently the settlement would be directed to con- 
tain a trust for the issue of the marriage, if any, and, if not 
for the heirs generally and next of kin of the wife. Those 
persons would, thus, not take by descent and succession in 
the character of heirs and next of kin, but the settlement 
Would make those, who were the heirs and next of kin, 
purchasers under it. These conclusions are the more sat- 
isfactory in this case, when one adverts to the remaining 
portions of the agreement. For, although incompatible to 
a great extent with the previous entire renunciation of any 
benefit, the next stipulation is, that the husband is to have 
the actual use and benefit of all the properly during the 
coverture ai a nominal annual rent and hire, if demanded by 
the wife — not leaving her a general power of disposition, 
i>nt restricting her power to exchanging or selling the prop- 
erty for a fair and full consideration in money or property 
which is, again, to be held in the same manner as the orig- 
inal stock under the agreement. Thus by a final express 
provision he has the substantial enjoyment and property of 
all the estates during the coverture. Consequently, if the 
wife's absolute right to the property and his renunciation and 
entire divesting of right, so repeatedly mentioned in the 
previous parts of the agreement, are not to arise at the ter- 
mination of the coverture, one is at a loss to assign any 
meaning to the parties, or any operation to their contract. 
She is restrained from giving away the property, and can 
only change its form— by a contract for a valuable consid- 
eration, and of the whole he is the beneficial owner durino* 
their joint lives. Then he gave up, according to the agree- 
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inent, only her right by eurvivorahip : and not even that, 
unleBi he gave up also his right of succession as husband, 
if he should be the survivor. For, they both stand on the 
same looting ; since there is no express provision for her 
taking the property, if she should outlive the husband, 
more than there is for his not taking it, should he be the 
longer liver. But the truth is, that each is implied, and 
the one as much as the other, both from the language in 
parts of the articles, and from the absurdity ot the whole 
agreenient without such an implication. Hence, the opin- 
ion of the Court is, as it was before, with the plaintiffs. 

Those positions are sustained by authorityl and, indeed, 
by most of the cases cited for the defendant. In Murphey v 
Avery, 1 Dev. and Bat. 25, a feme about to marry cove- 
nanted, " that she will not set up any claim to the real or 
personal property of the said J. M., either in right of dow- 
er, or distributive share as widow, and she doth release 
and quit claim forever any present or future interest or 
claim to any part of the estate or property, real or person- 
al, or any distributive share as next of kin, to which she 
might otherwise be entitled ;'' and it was held, that the 
article embraced all her legal rights as widow, extending 
to a year's allowance, and therefore, that it would operate 
as an equitable, though not a legal bar, being but a cove- 
nant, and not a release. In Ward v Thompson^ 6 Gill, and 
John. 349, it was agreed, that all the property of M, the 
wife, should be for the use and benefit of the said M, her 
heirs and assigns ; all which property to be under and sub- 
ject to the entire management and control of the said M, 
her heirs, &c., without the interference in any manner of 
the said T, and the said M and her heirs, &c., to receive 
and enjoy the rents, &c. thereof, with power to the said 
M to sell or dispose of the said estates by last will, as if 
die were sole. The wife died without making any dispo- 

5l£ 
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isition ; and it was held, that the true character of the con- 
tract was not a temporary surrender of the husband's mari* 
tal rights during the life of the wife, but ao entire abandon- 
ment of tbem, and that her kindred and not her husband 
succeeded- to her personalty. The case of Tabb v Archer^ 
3 Hen. and Mum. 399, was pressed as an authority for 
the defendant. But, on the point material to our case, it is 
the other way. These articles recited, " that the parties 
had mutually agreed, that all the estates, real and personal, 
of the said Frances, the wife, shall be secured to and set- 
tled upon her and her heirs, except as therein excepted." 
And then, ** in consideration of the intended marriage, and 
for the intent and purpose aforesaid, the said John, the 
husband, doth covenant and agree to and with the said 
Frances, that all the aforesaid estates, real and person&l| 
consisting of, &c., shall remain in the right and possession 
of said Frances during the continuance of the intended 
marriage, and that the annual proceeds of it only shall be 
applied to the support and maintenance of the said J. and 
F. and their issue if any there should be ; and, secondly, 
the said J. doth farther covenant, that he will never sell or 
dispose of any part of the real and personal estates (except 
as before excepted) in any manner, but^ the same shall al- 
ways be held as an inviolable fund for the support of said 
J. and F. and their issue, if any, applying only the proceeds 
or profits for that purpose, but the whole of the original 
stock shall be inviolably held for the use and benefit of the 
said F. and her heirs, in the same manner as if the said 
intended marriage should never take effect, by which ex- 
pression is meant and understood, that if the said J. should 
depai't this life, leaving issue of the said marriage, and the 
said F. should again marry and leave issue, such issue shall 
be equally entitled to the benefit of this settlement, as the 
issue of the said intended marriage ; and in the event of 
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the death of the said Frances without issue, then the whole 
of the aforesaid estates, both real and personal, (except as 
before excepted) shall go to her next legal representatives/' 
Upon a bill against the husband and wife by the issue of 
the marriage, then in esse, and by the mother and brothers 
and sisters of the wife, praying that the estates should be 
settled pursuant to the articles, so as to secure the respec- 
tive contingent interests of the several plaintifis, it was 
held, that the husband was entitled to claim according to 
his legal rights, except such as, by a prior construction of 
the articles, he had given up as a provision for the wife 
and her issue and other persons within the articles ; and 
that in that case it was the meaning, that he should be 
maintained out of the estate, as well as the wife and child- 
ren ; and, therefore, that he would be entitled to a share of 
the profits during tlie coverture and also during his life, if 
he survived the wife, but to no more, even if he should 
survive the wife and she leave no issue. Accordingly it was 
decreed, that the estates should be conveyed to trustees in 
trust to permit the husband during the joint lives of him« 
self and his wife, and upon the death of either, to permit 
the survivor, to take the profits for them, him or her, and 
tbeir issue ; and, from and after the death of the survivor, to 
the use of the issue of the wife, if any such, agreeably to 
the statute directing the course of descents ; and in de- 
fault of such issue of said F. living at her death, then and 
in that case to hold the whole estates in trust /or the use 
of the heirs of said Frances, agreeably to said.statute di-. 
recting the course of descents. Thus it appears, that un- 
der the last limitation in the articles, namely, in default of 
the issue of the wife, " to her next legal representatives," 
the husband was not to succeed to her personal estate, but 
her own relations as designated by the statute. Why was 
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that ? It was not because he could not be *' the next legal 
representative'' of the wife as to her personalty, for he is 
preferred to the relations. But it was, because upon the 
whole instrument it was held, that he intended to renounce 
all his legal rights, except that of taking the profits during • 
the corerture or during his own life, if the survivor. For, 
the language of Judge Roane is, that as the support of the 
husband and wife are equally objects of the marriage, to 
which the property of each is naturally contributory, the 
rights of either thereto, accruing by the marriage, will only 
be lost by an express renunciation, or by a renunciation 
arising from a plain and necessary implication. In that 
case the terms were by no means as strong as in ours ; yet 
a ]^enunciation was implied, whereby the husband was ex« 
eluded from taking under the articles as next legal repre- 
sentative, or by succession as surviving husband, and con- 
sequently, her kindred were to take as purchasers in the 
settlement decreed. So the Court thinks it must be here. 
It remains to notice another case cited, that of Stewart v 
Stewart, 7 John. C. C. 229. There the intended husband 
entered into a covenant with two persons as trustees for 
the feme, wherein he recited his wish to secure her real and 
personal property to her, so that she might enjoy it as fuU 
ly, to all intents, after marriage as though she were eifeme 
sole ; and then he covenanted with the trustees, that the said 
C. H. during coverture should have to her own use all the 
personal property she had or might come to her during the 
continuance of the marriage, and that she might convey 
away the same by testament or otherwise ; and that during 
coverture she should enjoy the rents and profits of her real 
estate> as fully as if she had remained aLfeme sole, "hereby 
releasing all his marital rights in and over the same ;" and - 
covenanting to make, on request, any othsr assurances to 
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carry more folly into effect the intent of this covenant. It 
was held by Chancellor Kent, that, on the death of the 
wife without making any appointment, the husband, as 
survivor, took her personal effects. But the distinct ground 
of decision was, that the separate use of the wife was ex- 
pressly ** during coverture," with a power of disposition, 
and therefore the release of the husband at the close of the 
instrument was also to be restricted to the coverture. 
That construction was considered to be required, both by 
the grammatical structure of the sentences and the inten- 
tion gathered from the whole instrument, and it was prob- 
ably right. But whether that was right or wrong, the case 
has no application here, because that release, as it was 
called, was held to be a special one, restraining the exer- 
cise of the marital rights during the coverture only. How 
it would be, if there had been a stipulation, that the wife 
should have, not the separate use and profits during the co- 
verture merely, but " all right, benefit, and interest in the 
property, which, by operation of law, the husband might 
derive from the marriage, and a corresponding general re- 
minciation thereof by him,'' with the intention to divest 
himself of all right and interest in the above mentioned ne- 
groes^ &c., the Chancellor did not say. But one cannot 
be at a loss to know what he would have said in such a 
case, since he puts his decision of that case, not on a gen- 
eral right of the husband to succeed jure maritij notwith- 
standing a general release, but upon the fact, that the re- 
lease was not general, but a very special one, which did 
not, under the existing state of things, impair his legal right 
of succession as husband. None of the cited cases, there- 
fore, militate against the construction put by the Court on 
the articles between the defendant and his late wife, but all 
of them tend strongly to sustain it. The plaintiffs must. 
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upon a sound construction of the agreement, be declared 
to be entitled to the slaves and other personal property left 
by Mrs. Lee, and the usual enquiries directed. 

Pea CuEiAM. ' Decree accordingly. 



THOMAS COLE fr AL. m. JOHN TYSON. 

Ifbere a TeDdor retains the title of premises sold, as a security for the pur- 
chase nioiieyy aud the Teiidee, after pa jing a large portion ef the money, 
dies in embarrassed circumstances, leaving infants, his heirs at law, and the 
Teodor then enters on the premises, taking and keeping possession of them, 
not merely for the purpose of securing and providing for the payment of 
his debts, but clsuming them as his own, both in law and equity, upon the 
groond that the contract of sale is annulled by the inability of the rendee 
and hia heirs ; Held^ that such entry mast be considered as a tort, and that 
the vendor became a trustee for those entitled ia equity, and that he is to 
be held accountable for all he made, or ought with proper diligence to 
have made, out of the premises^ while they were so in his possession. 

Cause removed from the Court of Equity of Moore 
County, at the Spring Term, 1851-. 

Strange and Kelly, for the plaintiffs. 
Winstofif for the defendants. 

RuFFiN, C. J. In the year 1850, the defendant, John Ty- 



DECEMBER TERM, 1851. Hi 

Cole ». Tyioa. 

SOD, contracted to sell to Angus McDonald a lot in the 
town of Carthage, having on it a tavern and store-house 
at the price of $2,000 : whereof $500 was paid down, and 
ior the residue the vendee gave his several bonds for $214, 
28 1-2 each, payable on the 1st of January, 1831, 1832, 
1833, 1834, 1835, 1836 and 1837, The title was to be 
made when the purchase money was fully paid ; but Mo- 
Donald was let into possession immediately, and he made 
some improvements, and continued in possession until his 
death, which happened about the middle of the year 1830. 
He made sundry payments towards the discharge of the 
purchase money ; but, for several years before his death, 
a balance was due thereon, as reported, of $796,93 for 
principal and interest, due on judgments rendered on 
some of the bonds. In the beginning of 1839 the vendor 
brought an ejectment for the premises against McDonald, 
and the same was pending at his death. McDonald died 
intestate, leaving three children, who were his heirs, and 
very young at his death, and no guardian was appointed for 
them : nor was administration taken of his estate for sev- 
eral years. Upon his death the defendant, John Tyson, 
abandoned his ejectment, and took immediate possession of 
the premises, claiming them absolutely, and sometimes let- 
ting them or parts of them to other persons, and at other 
times they were unoccupied. In the answer of the defend* 
ant, he stated, that he believed McDonald to be entirely in- 
solvent, and that he had no estate liable for the balance of 
the purchase money : and that he was advised, *' that the 
law furnished no means for procuring payment of the sum 
remaining due, nor for having the contract of sale judicial- 
ly annulled, and therefore that he had a right to annul the 
contract, and take possession of the premises and keep it." 
He accordingly treated the premises as his own up to the 
beginning of the year 1844, and then he conveyed them to 
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bis fion Thomas Tyson, the other defendant, in fee, as aa 
advancement, and the son then entered, and sold and r6» 
moved some offices, which McDonald had built, of the val* 
lie of 9160, and in 1845 erected on the premises a store at 
the cost of 8490, and thereafter occupied the premises up 
to the bringing of this suit in August 1846, and has contin- 
ued to occupy them ever since. 

The bill is filed by the three mfant children of McDon- 
ald, and prays for specific performance of the contract, and 
that an account may be taken of the principal and interest 
due on account of the purchase money, and also that a 
proper allowance may be made to the plaintiffs for wast^ 
committed by either of the defendants, and such rents as 
either of them may have received, and such reasonable sums 
as the defendants ou^ht to pay during their occupation of 
the premises, and that, upon payment of any balance then 
remaining, the defendants shall convey under the direction 
of the master. 

Upon the hearing there was a decree declaring the plain- 
tiffs entitled to specific performance : and it was referred to 
the Clerk to take an account of the payments on account 
of the purchase money, so as to ascertain the balance there- 
ibr, if any : and also an account of the rents and profits of 
the premises, which the defendants or either of ihem re- 
eved, or without default might have received : and also 
enquire how long the defendants or either of them occu- 
pied the premises, and set a value on the premises by way 
of a reasonable annual rent during such occupation, and 
also an account of any waste committed or caused by ei- 
ther of the defendants during that period, and to charge the 
same against the said purchase money : and the Clerk was 
directed also to enquire the value of any necessary repairs 
and proper permanent improvements made on the premis- 
es by either of the defendants, and deduct the value there* 
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of, in the first place from the sums allowed for the rents^ 
profits, and waste. 

The master found the value of the houses removed in 
1844 to be $160, and he deducted that sum, as of that date 
from the balance of the purchase money: and he found the 
value of houses built and improvements made in 1846 to 
he 9490, and he added that sum as of that date to the bal* 
ance of the purchase money then due. He found, that the 
sum of $95 00 was a reasonable annual rent for the prem« 
it»es during the whole period, from the time John Tyson 
took possession in 1839, to the taking of the account in 
January 1850, and charged that sum to the defendants in 
the account annually, although, for parts of the time be« 
tween 1839 and 1844, the defendant John Tyson did 
not receive any reirt from others, nor actually occupied the 
premises himself. 

The principal questions on the report are raised by ex- 
ceptions on the part of the defendants, that a higher rent 
has been allowed than the premises were worth, and, more 
particularly, that the defendants ought to be charged only 
such sums as they actually received for rent, or as the 
premises were worth to them, while occupied by them, 
and not for those periods during which they were not let 
nor occupied, nor what the premises might have brought 
upon lettings to others. Those poiitions are taken in ref- 
erence to the rules, supposed to regulate the accountability 
of mor.gagees in possession. But even a mortgagee, who 
takes possession, with a view of applying the profits to the 
reduction of the debt, or to hasten the mortgagors into ac« 
tive diligence to pay it by other means, is chargeable with 
an dccupier's rent upon a customary lease to one for actual 
occupation. When the mortgagee does not occupy, he is, 
obviously, only chargeable for the rent as actually receiv* 
ed, or for such as he might have received from a refiponsi- 
52 c 
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ble person, to whom he refused to let : because, it is said, 
he is not bound to leave his own business to )oc(k out for 
tenants, nor take the responsibility of fixing the proper 
rent, but that it is the province of the mortgagor to bring 
a fit tenant, so that the premises may not be idle. That 
might, probably, be varied by circumstances. But it is 
not necessary to pursue the enquiry, as between mortgagor 
and mortagee, where the latter bona fide enters into posses* 
sion for either of the legitimate purposes before mentioned, 
48 it if) conceived, that the present is a case of quite a dif<> 
ferent character. The vendor, indeed, retained the title as 
a security for the purchase money, and may, therefore, in 
some degree, be likened to a mortgagee. But his entry 
was, certainly, not in that character. He did not ^o in lo 
receive the profits towards his debt. On the contrary, he 
admits in the answer, that he took possession as absolute 
owner, because, as be says, his vendee had died, leaving a 
part of the purchase money unpaid, and leaving infant 
heirs without the means of paying it. As lie did not enter 
or claim as mortgagee, he is not entitled to the privileges 
of a mortgagee. His entry was in avoidance t»f his sale, 
^nd so was wrongful in the view of the Court of Equity, • 
in which he, as vendor, is regarded as a trustee for the 
vendee, except only in respect of the estate being a secu* 
rity for the price. But if it would be tortious as against 
the vendee, under ordinary circumstances, it was so in the 
highest degree, after the payment of nearly two-thirds of 
the purchase money, as agairst infants in straitened cir- 
cumstances, incapable, themselves, and without friends, 
who would undertake to investigate the state of the ac* 
counts, and assert their rights. The defendant says he 
was advised, he could rescind the sale. But that is hardly 
po^j5ible; and it is the more incredible, when it is seen 
what reason he gives for it : which is, that his vendee left 



BECEJ^BER term, 1851. 175 

Cole «. Tyson. 

i 

no means of paying the residue of the price. Jf he was 
80 advised, it was clearly wrong. For, in the first place»' 
by filing a bill, the balance of the price would have been 
duly ascertained, and then raised out of the premises, if 
there was nothing else to be reached. Besides, if he had 
the right to rescind the sale, it must have been done 
entirely, or not at all ; and then he would have been bound 
to refund the part of the purchase money he had received. 
But nothing of that sort was done or offered ; and, instead 
of the fair and legal course of filing a bill, the vendor, up« 
on the mere force of his legal title, and taking advantage 
of the incapacity and helplessness of the vendee's children^ 
injuriously denied any right in them, and claimed a perfect 
title in himself, as well in equity as at law, and as such en* 
tered and, in all respects, acted as owner, by pulling down 
and selling houses, and building others, and, finally, by 
conveying in fee. One thus abusing the power given by 
the legal title, and denying the rights of infants, for whom 
he was trustee, cannot be looked on, in a Court of Equity^ 
in any light but that of a tort feasor, by reason of a wilful 
and gross breach of trust; and, therefore, he is justly 
chargeable with the highest occupier's rent from the mo- 
ment of the breach of trust He is liable, not only for 
what he made out of the premises, but for what t|jie infants 
may have lost, which is, whatever rent a guardian might 
have let the premises for, if the defendant had not seized 
them. Therefore, the defendant's third, eighth and ninth 
exceptions are overruled. 

The defendants also except, because the rents are de- 
ducted from the purchase money at the end of each year^ 
and because the value of the houses removed and sold is 
deducted from the purchase money, so as to stop so much 
interest on the bonds given for the purchase money; and 
also, because the value of the improvements is not deduct- 
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ed from the rents, and because interest is not allowed there- 
in. But neither of those exceptions — being the 4th, 5th, 
6th, 7th and 10th, is sustainable. The rents, and the price 
got for the houses, make so much in the hands of the de- 
fendant, which the plaintiffs are entitled to consider in the 
nature of payments, and thus reduce the amount of the 
purchase money, bearing interest. The value of the iin- 
provements is, in effect, deducted from the profits, and in* 
terest in the meanwhile allowed on it: for, it is added, as 
an item in account, to the purchase money, and thus in- 
creases the sum bearing interest, until extinguished by the 
accruing rents. 

The defendants must pay the costs of the cause ; for, al- 
though as mortgagees, to whom a balance is due, they 
would be entitled to their costs out of the premises, yet 
they are made amenable here, not as mortgagees, but as 
trustees committing a breach of trust, by denying the title 
of the cestui giie trust, and setting up an absolute one in 
themselves. 

Per Curiam. Decree accordingly. 
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WILLIAM T. CARTER AND WIFE w. NATHANIEL W. WIL- 
LIAMS AND OTHKIiS. 

A term for years does not exclude the actual seisin of the husband and wife, 

' whether they receive rent or not, since the posnession of the term is that of 
the rerersioner; and, therefore, in such a case the husband is entitled to 
curtesy. 

JL devised ** that his plantation, called Eagle falls, remain in possesion of hii 
wife during; her widowhood, or until his son B arrived at the age of twenty 
one ;" and that his negroes should be kept on the plantation during that pe« 
riod, or until one of his daughters M or C should marry. He then directs, 
bow his negroes shall be divided among his wife and children, upon the hap- 
pening of either of these events. He then proceeds, " I also give my three 
children all of my tract of land, called Eagle Falls, one third part of which 
IS hereafter devised to my wife during her life, to them and their heirs to 
be equally divided ; the two thirds of which is to be taken possession of 
immediately upon the marriage of my wife, and the other third at her 
* death. I give to my wife one third of the plantation called Eagle Fallf^ 
during her natural life, it being in lieu of her dower. Should either of my 
children die, my will is, that the portion or portions of the child or children 
dying shall be divided between my wife and my surviving child or chil- 
dren.'' After the death of her father, the daughter M married, had issue, 
and died before her brother 5 arrived at the age of twenty on*, and in thiB 
lifetime of her mother. 

Held, that, as to the one third of the plantation left to the widow of the testator* 
M never had any seisin and therefore her husband has no right by curtesy ; 
that, as to the other two thirds, the widow had only a term for years, ae 
her estate was determinable at all events upon her son's arrival at the age 
of twenty one ; that the seisin in the free bold was therefore in M, as one of 
the devisees, during her lifetime, and consequently her husband was enti- 
tled to his estate in curtesy therein ; and that the survivorship, mentioned 
in the last clause of Ihe will, must refer to the death of the testator* 

The case of Cox v. Hogg^ 2 Dev. £q. 121 cited and approved. 

Cause removed from the Court of Equity of Rockingham 
Coanty, at the Fall Term, 1851. 
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Carter r. WiUiami; 

Crilmer and Milkr, for the plaintifis. 
Kerr for the defendants. 

RuFFiN, C. J. Robert Galloway was seized in fee of cer- 
tain lands, and made his will, and therein devised as fol- 
lows: ''My will is, that my plantation, called Eagle Falls, 
remain in possession of my wife, Susan, during her widow- 
hood, or until my son, Kobeit, arrive at the age of 21. I 
direct all my negroes to be kept on the said plantation do. 
ring the widowhood of my wife, or until one of my daugh* 
ters, Mary or Cora, shall marry, or my son, Robert, arrive 
at the age of 21 ; upon the happening of either of which 
events, the said negroes to be disposed of as hereinafter di« 
rected* I will that out of the proceeds of the said planta- 
tlon, the expenses of my wife and the family be annually 
paid, and if there be a surplus of proceeds, that it be equal- 
ly divided between my wife and my three children. I give 
to my wife one- third of my negroes— the division to be 
made immediately upon her intermarriage, unless it f half^ 
have been made sooner, to carry into effect the devises 
hereinafter made to my children. I give to my three chil- 
dren, Mary, Robert and Cora, all my negroes not given to 
my wife,«^the division to be made upon the death or mar- 
riage of my wife, the marriage of either of my daughter^, 
or the arrival of my son, Robert, to the age of 21, which- 
ever shall first happen. I also give my three children all 
my tract of land called Eagle FalIS| one- third of which is 
hereafter devised to my wife during her life, to them and 
their heirs, to be equally divided ; the two-thirds of which 
is to be taken possession of immediately upon the marriage 
of my wife, and the other third at her death. I give to my 
wife one-third part of my plantation, called Eagle Falls, 
durtng her natural life, it being in lieu of her dower. 1 
give to my children all the residue of my estate. Should 
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either of my children die» ray will 19, that the portion or 
portions of the child or children dying shall be equally di« 
Tided between my wife and my surviving child or chil* 
dren." 

The daughter, Mary, intermarried with Nathaniel W. 
Williams, and had issue a daughter, Susan Williams, and 
died before her brother Robert arrived to 21 ; and when h# 
came to that age,*he and the daughter, Cora, and her hus* 
band, William F* Carter, and the infant Susan Williams, 
filed this bill against Mrs. Galloway and N. W. Williams* 
praying that one*third of the Eagle Falls plantation might 
be laid off to Mrs. Galloway, for the term of her life, and 
that the residue of that tract, including the reversion in the 
part so allotted to Mrs. Galloway, mi|2rht be sold for the 
purpose of partition between Robert Galloway, Carter and 
wife, and the infant Susan, to each one-third of the pro* 
ceeds, subject to the right of her father, Nathaniel W. W\U 
Hams, as tenant by the curtesy, in the share falling to Su- 
^an Williams, entitled thereto. It was, by consent of all 
parties, decreed that Mrs. Galloway's third part of the 
plantation should be laid off to her, and further, without 
prejudice to the rights of any of the parties in the proceeds, 
that all the land, except Mrs. Galloway's interest for life, 
should be sold. In obedience to the decree 425 acres of the 
Eagle Falls (consisting in the whole of 1*255 acres) were 
laid off for Mrs. Galloway, including the mansion house and 
out houses, and then the nuister sold the whole Eagle Falls 
tract, for $10,000, and reported the sale, and it was con- 
firmed. It was then referred to the master to set a value 
on the interest of Nathaniel Williams, as tenant by the cur- 
tesy in the fund, and he reported the share of the infant. 
Susan, after deducting expenses of the proceeding, to be 
$3280 36 2-3, being one third part of the whole proceeds 
of the sale, and that her father Nathaniel Williams was en- 
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titled to the profits of the whole thereof during his life, as- 
tenant by the curtesy, and he set thereon the sum of 
$1372 68, as the present value thereof, taking into consid* 
eration his age and health. A doubt then arose, whether 
he was entitled to any part of the fund, as tenant by the 
curtesy, and, if any, to what part ; and on behalf of his 
daughter, an exception was taken lo tlie report, presenting 
that point, which was overruled ; and then an appeal was 
allowed therefrom, in order to take the opinion of this 
Court on the single question of Mrs. Williams* interest. 

ThQ question depends on the estate given by the will to- 
Mrs. Galloway. It is confined to the Eagle Falls planta- 
tion, and,^so far as it was an estate of freehold up to the* 
death of Mrs. Williams, the husband is not entitled. But as 
far as :t is a term for years, he is entitled : for a term di>es 
not exclude the actujil seisin of the husband and wife, 
whether they receive rent or not, since the possession of 
the term is liiat of the reversioner. DcGray v. Richards 
son, 3 Alk. 460— Co. Lit. 29, a note 1. 'J'he dispositior.s 
in the will do not come in the regular order, in which from 
their nature they would be expected. But that cannot af- 
feet the construction, when the intention is clear: and it 
seems to be so here In the first place, then, the clause in 
the latter part of the will expressly gives to Mrs. Galloway 
an estate for life in one third pait of Eagle Falls immediate- 
ly and absolutely. In that part of the land; therefore, the 
daughter Mary could have no seisin during her coverture, 
and iier surviving husband is not entitled as tenant by the 
curtesy. The rei)ort u^as therefore erroneous in taking the 
value of the revcision in the 425 acres, allotted to Mrs, 
Galloway, into the estimate of the fund, in which he calcu- 
lated the proportion thereof, to which Mrs. Williams would 
be entitled as the present value of his life estate. i3ut in 
all other respects the Court considers the report to be foun-' 
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ded on a correct basis : ^nd hoid Mm. Williaras to h^ en- 
titled to be tenant by the ourtesj in all the real estate ex- 
cept the 425 acres. As to all the land, exeept the Eagie 
Failji, there is no question made. Besides the one third 
giren absoiately to the wife for lite, the testator begins his 
will by giving her the whole of Eagle Falls, for the main* 
tenance of herself and the children, during her widowhood 
or the minority of his only son : and the necessary con- 
struction of that is, that she is to have until one of those 
events, which shall soonest happen. The interest could 
not extend beyond her widowhood, though she might mar- 
ry foelore her son arrived at 31. So, it could not go beyond 
the son's full age, though she might be then unmarried. — ^ 
Therefore, at most, she had an estate which could only last 
during the term of the son's minority— that is, a term for 
years. It is like the common case of limiting a term to one 
^ lOO years, if he live so long, iti which case, though be 
have the term for life, he is yet but a termor. 

Bnl it is argued that in the gift of Eagle Falls le the chil- 
dren, themselves, in the subsequent clause, there is, by im- 
plication, an enlargement of the estate of the wife in tlie 
whole tract tor her life. The words are : " I give to nry 
three children all my traot of land, called Eagle Falls— one- 
third part of which is hereafter devised to my wile during; 
her life — to them and their heirs, to be equally divided : 
the two-thirds of which is to be taken possession of imme- 
diately upon the marriage of my wife atid the other third 
at her death." The argument is, that the children are not 
to take, at all events, any part of Eagle Palls until the wif# 
shall marry ; and that, akheugh by the express gift of the 
whole to her, in the first clause of the will, she did not get 
an estate durante viduitate absolutely, but only during the 
centinuing of her widowhood, a.nd of her son^ minority, 
yet in this latter olause, the children are to take only pm: 
53£ 
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har marriage, and not on the arrival ai full age of the son ; 
and, thereiore, ihat the estate is not given to them lor the 
|)eriod between the full age of the son and the marriage of 
the mother, (which has not happened) but, by implication, 
TOSted in her.- But the Court cannot adopt that contstruc- 
tion. It is true, that a devise to the heir after the death or 
marriage of the widow, by itself, raises, by necessary im- 
plication, an estate in the widow during life or widowhood. 
Trhe reason is, that it is absurd, under such a disposition, 
tl^at the heir should take while the widow lives or is single, 
as the heir must do unless the widow take. But that im- 
plication is open to being rebutted upon a plain intent ; and 
her^ a similar absurdity would result from allowing such 
401 implication in favor of the widew. For, by oi>e clause 
of the will, he gives her the whole tract expressly during 
her widowhood, or the nonage of his son, and by another 
clause, upon the happening of either of those events, he ex- 
pressly gives her one third of the ^tt^fcct absolutely for her 
lifef-.; which certainly excludes the least supposition, that 
affer the coming of age of the son, she could still keep the 
whole during her widowhood. Although in the<ilau$e 
containing the pi^rticuiar gift of Eagle Falls to his children, 
the testator does not say they shall have the two thirds in 
possession. upon tbe full age of the son, as well as upon the 
sooner marriage of his wife, yet this wa$ unquestionably 
tb^e intention, as gathered frdm the other dispositions in fa- 
vor of the wife. That construction is fortified by the scope 
of 4he will in other respects, seehig that upon the coming 
of ageqf tbe son, at furthest, the negroes were to be taken 
fiom the plantation and divided, thus leaving a very inad- 
equate force tor it? cultivation. Upon the whole, therefore, 
Ih? Cour^^ iS' of opinion, that there was a seisin of Mreu 
Y^iliiams in her^ share of all the le^nds except the third 
giwn to b^r mother for lifoi and that her husband is tenant 
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by the eurtesy thereof. As the reTersion in that one third, 
however, was sold with the other lands for the whole sum. 
of $10,001, a value must be set on it, and deducted from the 
whole price, and Mrs. Williams must be declared to be en- 
titled to be tenant by the curtesy in the remaining fund*. 
To that extent the decree must be reversed with costs, and 
certified to the Court of Equity. 

As there is no other period designated in the last clause 
of the will, either expressly or by implication, for the death/ 
of a child or children, upon which the survivors are to take 
the share of one dying, it is, of course, that the death.of the 
testator is the era, as the only alternative to an indefinite^ 
period, which is always to be avoided, if possible, especial-^ 
ly as it would leave the issue of a dying child without any. 
provision ; Cox v Hogg^ 2 Dev. Eq.^21. 01 course, then, 
that limitation over never took effect. 

Per Curiam, Declared accordingly* 



MICHAEL TILOHMAN Adm**, Ac. %8, KINION T. WEST A AL. 

Where the real owners were preseDt at a sale of slaves, told as the property 
of another, but were ijiruorant of their title, they are not chai^able with 
fraud in not forbidding the sale, and will not be enjoined from asserting at 
law their title, of which they were subsequently informed. 

Fraud cannot exist, as a matter of fact, where the intent to deceive does not 
exist, for it is emphatically the action of the mind, which gives it existenciB. 

Appeal from an interlocutory decree, dissolving an in- 
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jitQCtioci, mode at the FaH Terni, }85t, of Lenoir Conrt of 
Eqtriiy, his Honor Judge Dick presiding. 

The fiicta relied upon in this case, are the smne as tho$« 
10 the ease ot la\r between the same parties, reported 9 
lied. lis. 

J. W. Bryan for the plaintiff. 
/. H, Bryan, for the defendant. 

JCASti, J. At the December Term, 1848, the case of West 
T TUgiifnan was decided, 9 Ire. Rep. 163. That was an 
adtim at law, brought to recover the boy Reuben, and un- 
der thfe fiianf)e state of facr» as exist here. The Court then 
decided, that the legal title to the negro was not lost by the 
plait)liff^i being present at the sale, and not forbidding it. 
Upon the granting of the venire de novo, in that case, llie 
then defendant, Tilghman, iiled this bill for an injunction, 
to restrain the plaintiffs at law from proceeding in their 
action. ^Phe injunction was granted ; and, upon the com- 
ing in of the answers, on argument, it was dissolved and 
an appeal taken to this Court. The facts, upon which the 
plaintiff rests his claim to the relief he asks, are, that the 
defendants were present, both at the hiring the slaves, Reu- 
ben and Sylva, and also at the sale of them ; and they iraud- 
iilentlv concealed their title. This fraudulent concealment 
is the gravamen of the plaintiff's complaint. The title to 
the slaves was in the present defendants, at the time of the 
sale, by virtue of the right of their wives ; but they both 
positively deny, that tbey bad any knowledge of the fact 
at the tmie. And th« plaintiff has entirely failed to sus- 
tain the allegatioDof fraud. The silence of the defendants, 
at the time of the sale, is fully explained by their ignorance 
of the fact of title. Fraud cannot exist, as a patter of fact, 
where the intent to deceive does not exist : for it is emphat- 
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icaily the action of the mind which gives it existence. But 
the absence of all fraudulent intention is incontrovertibly 
shown by the fact, that Kilpatrick, one of the defendants^ 
purchased Sylva, one of the slaves, 

The case is not before us on the hearing, but on the in- 
terlocutory order dissolving the injunctfon. We see no er» 
rorin the decision of his Honor below. 

This opinion will be certliied to the Court of Equity for 
Lenoir County. 

Per Curiam. Ordered to be certified accordingly. 



JAMES SMITH AKD A^. v.s JAMES C. TURRENTJNE AND AL. 

If a dred of trust provides for the payment of itne crecHtor, iu the first pUoi, 
and then proYideM ft>r the payment of other creditors as a neond clasg, the 
first creditor may call on the trustee for au account and for payment, t9 
the extent of the trust fund, without raaking t^e credittn of the meoni 
ela»» parties. 

But when the deed provides, that any payment, made by the bargainor, is to 
be credited, in extinguishment of the debt, on which it is paid, the credit- 
ors of tlie second class are interested in the amount nf such payment, and 
ars, therefore, necessary parties, in order tliat they may be bound, and tbo 
trustees protected. 

Where an objection, for the want of parties, is taken in the Supreme Court 
for the first time, it is almost ** a matter of course," to remaud the case at 
the costs of the plaintiff. But where the defendant is a trustee, answers 
fully, states the conflietiug claims of the plaintiffs and others to Uie trust 
fund, and asks that, for his protection, these others may be made partiw, 



18C SUPREME COURT. 

Smith v. Turrentine. 

bat the plaintiffii urge the ease to a bearing, withoat making such partiea, 

this Court will not remand for that purpose. 
Crediton, secured by a deed of trust, accepted hy the trustee ,^may require, 

the execution of the trusts, though not privj to the execution of the deed. 
The case of Ingram j Kirkpatrick, 6 ire. Eq. 463, cited aad approved. 

Cause removed from the Court of Equity of Orange . 
County, at the Fall Term, 1851. 

Haughton, for the plaintiff. 
W. H. Haywood, for the defendant. 

Pearson, J. James Smith, one of the plaintiffs, being 
indebted to Turner, one of the defendants, and being under 
obligation to save him harmless as his surety to sundry 
persons for a large amount, and being also indebted to di- 
vers other persons, in January, 1846, executed to Turren- 
tine, the other defendant, a deed in trust, conveying and 
assigning to him eighteen quarter sections of land in the 
State of Illinois, and sundry evidences of debts, in trust, 
first, to pay to said Turner, out of the proceeds of the sale 
of the land and out of the money to be collected upon the 
evidences of debt, all of his debt against the said James 
Smith, and to indemnify him against a!l of his liabilities as. 
the surety of said James Smith ; and in the second place, 
to apply the surplus, if any, to the payment of the debts 
due to the other persons named in the deed. The deed 
further provided, and contains this clause: ''Any and all 
sums of money that the said James Smith shall pay to any 
one of the persons herein secured shall be duly credited on 
the respective claims of the parties herein secured and 
shall be credited on first sums secured to each one, and 
not to the last and general class." This deed was signed 
and sealed by the plaintiff, James Smith, and the defendant, 
Turrentine. Afterwards, the defendant, Turner, brought 
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suit for the debt due him, recovered judgment, and caused 
execution to be issued and levied upon several tracts of 
liand and other property, as the property of James Smith, 
and, at the sale by the sheriff, became the purchaser for 
very low prices, the sale being forbid by the plaintiffs. 

The defendant. Turner, then instituted suits to recover 
several portions of the property thus purchased by him, 
which was in possession of and claimed by the other plain- 
tiffs. Whereupon, in March, 1847, tfie defendant, Turner, 
and all of the plaintiffs, made a compromise and executed a 
covenant, by which Turner agreed to convey (without 
warranty of title) the land on Price's Creek, which he had 
bought as the property of James Smith, to the plaintiS^ 
Mary Smith, in fee, and to convey in fee to the plaintiffs, 
Francis and Sidney Smith, or to either, with the consent 
6{ the other, all of the other property which he had pur- 
chased as belonging to the plaintiff, James Smith, and fur- 
ther to assign and release to them, or to either, with the 
consent of the other, all of his claim and interest, under the 
deed in trust, executed by James Smith to the defendant^ 
Turrentine. In consideration whereof, the plaintiffs, James 
Smith, Sidney, Francis, and Mary Smith, agreed to pay to 
Turner the amount then due to him by James Smith, add 
to indemnify him against all such amounts as he was bound 
for, as the surety of James Smith ; and in order to secure 
the du« performance of this covenant, it was agreed, ^hat 
one or the other of the s^id James, Sidney, Francis, or 
Mary Smith, should execute to Turner a note with appro- 
ved security, within three months after the execution ef 
said covenant. The note with approved security was not 
executed by the plaintifis or any one of them in pursuance 
of the covenant ; and thereupon. Turner recovered, in an 
action on the covenant, a large sum to the amount of the 
debt due him by, and his liabilities for, the plaintiff, James 
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Smitbi which sum was paid to him hy the plaintifis or soma 
of them. 

lo April, 1649, the derendant, Turrentine, at the instance 
of the plaintifTs, sold the eighteen quarter sections of land, 
and the plaintiffs, Francis and Sidney, became the purcha- 
sers at the aggregate sum of $1000, for which they execu- 
ted their note with surety, payable to said Turrentine. 
The amount due upon the debts set put in the deed in trust 
has also been collected, with the exceptioa of a note on 
Francis Smith, which the plaintiffs aver was inserted in the 
deed by inadvertence. The proceeds of the trust fund are 
less than the amount paid to Turner upon his judgnrvent. 

The plaintiffs allege, that the defendant, Turner, has not 
performed the stipulations on his part, con tnined in the cov- 
enant of compromise, and, in the words of the bill, **Ia* 
deed the only portion of performance on his parr, consists 
in dismissing the suits. pending at the time of the adjust* 
iiient, and in executing an informal assignment to one Doc- 
tor Francis Smith, of his clai;n against James Smith, by 
reason of money paid as his surety, &c., and a judgment 
in his favor against the administrator of Thomas Faddis.** 
The plaintiffs insist, that they are entitled to a specific per- 
forraance of the covenant on the part of Turner; and pray 
that he may be decreed to execute deeds, according to his 
covenant lo the plaintiffs, Mary, Francis and Sidney. The 
plaintiffs, Mary, Francis and Sidney, further allege, that 
tbey have satisfied the judgment recovered by Turner up- 
on the covenant of compromise ; and they insist, that they 
have an equity to he substhuted to the rights ot Turoer, un- 
der the deed of trust ; and pray, thai Turrentine be decreed 
to account for the trust fund, and to pay tlie whole of it 
including the note of $1,000, over to them, inasmuch as 
the amount paid to Turner exceeds the said fund. The. 
plaintiff, James Smith, does not pray for any relief. 
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The defendant, Turner, alleges, that he has performed 
the covenant of compromise, by dismissing the suits which 
were pending, in hin name, for the property purchased by 
him, and by executing deeds (or the property, and for his 
interest under the deed of trust ; and if the deeds already 
executed are not sufficient, he submits now to execute such 
as may bo approved of by the Court ; and avers, that he 
has, at all times, been ready and willing to do so. — Copies 
of these deeds are filed as exhibits. — They refer to the 
covenant of compromise, and acknowledge as a considera- 
tiou, the due performance of said covenant on the part of 
the plaintiffs. 

The defendant, Turrentiue, alleges, that he has, at all 
times, been ready to account and to pay over the trust fund 
to the parties entitled to it ; but he avers, that he has been 
notified by the defendant, Turner, as the agent of one 
Wood, who is a creditor secured in the second class, that 
Wood, and, as he is informed by Turner, the other credit* 
ors in that class, insist, that the debt of Turner was paid by 
the plaintiflf, James Smith, and not by the other plaintiffs, 
Mary, Francis and Sidney Smith : and that, by the terms 
of the deed in trust, this payment by the plaintiff, James 
Smith, of the debt due to Turner, has the effect of extin- 
guishing that debt, so as to inure to their benefit, and enti* 
tie them to the whole of the trust fund. He further avers, 
that in support of the allegation, that the debt to Turner 
was, in fact, paid by James Smith, the said Turner exhib* 
ited to him copies of the judgments taken by the plain- 
tiffs, Mary, Francis and Sidney, respectively, against James 
Smith, for the sum of $2500 each, upon notes executed to 
them by James Smith, -which notes express upon their face 
the fact, that the said Mary, Francis, and Sidney, respect- 
ively, had advanced in cash, /or James Smithy the sum ot 
92,500 to Josiah Turner; copies of these judgments and notes 
54e 
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-are annexed as paft of the answer. The defendant insists, 
that he ought not to be required to take upon himself the 
^responsibility of deciding, whether the payment to Turner 
was made by the plaintiff, James Smith, or by the other 
^plaintiffs ; and he insists, that to relieve him from^his re- 
sponsibility, the creditors of the second class ought to be 
tnade parties, so as to be bound by the decree. 

As to the defendant, Turner, the bill must be dismissed 
ivith costs. He avers, that he has performed his part of the 
'■covenant, and exhibits copies of the deeds executed by him. 
The plaintiffs have taken no exception to them, and they 
•are in conformity with the stipulations of his covenant. 

The objection, for the want of parties, taken by the de- 
fendant, Turrentine, is well founded. If a deed of trust 
provides for the payment of one credit6r in the first place, 
and then provides for the payment of other creditors as a 
second class, there can be no doubt, that the first creditor 
may call on the trustee for an account and for payment, to 
■the extent of the trust fund, without making the creditors 
of the second class parties ; for there is no question, in re- 
spect to which they are directly concerned, except the 
amount of the debt of the first creditor, and as to that, the 
trustee can protect their rights. But the clause, in the 
deed of trust above recited, by which any payment made 
by James Smith, is to be credited in extinguishment of the 
debt, upon which it is paid, presents a question entirely 
-different- The mere suggestion of the fact, that the credit- 
ors in the second class insist, that the debt of Turner was 
paid by James Smith, and not by the other plaintiffs, shows 
«t once, that the question, by whom was Turner paid? is 
one in which they are directly concerned, and as to which 
this Court should make no declaration, without giving them 
an opportunity of being heard, so as to bind them and pro- 
tect the trustee, ' But, when this suggestion is supported 
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by the exhibit of the judgments rendered upon the notes 
for $2500 eaph». executed by James Smith to the oth^r 
plainiiffs respectively, the consideration of which is for 
cash advcmced hy^ them to enable him to. pay the debt of 
Turner^ the bare statement, without argument or authority, 
proves that the creditors of the second class are necessary 
parties, and ought to be heard. It was. contended by Mn 
Haughton, that as the creditors, of the second class were 
not parties to the deed of trust, and had no privity or con- 
nection with its execution, they acquired no right under it^ 
and for that reason, were not necessary parties. This 
question is fully discussed and settled by the case of In* 
gram v Kirkpatrick, 6 Ired. Eq. 463. 

The day after the case was argued, and left with the 
Court, Mr. Haughton moved, thart if the Court should decide 
that the creditors of the second class were necessary par- 
ties, the plaintiffs should have permission to remand'the case 
for the purpose of obtaining leave to amend in the Court be- 
low, by making parties. When the objection for the want 
of parties is taken in this Court, for the first time, it is al- 
most "a matter of course" to remand the case, at the costs 
of the plaintiffs. But in the present case, the defendant, 
without attempting ta evade an answer by a plea for the 
want of parties,, has answered fiilly, submitting to account 
with the party entitled to the trust fund. In his answer, 
he sets out clearly the difficulty in whicn he is likely to be 
involved, by the conflicting pretensions of the plaintiffs, 
who claim to be substituted to the rights of Turner, and 
the pretensions of the creditors of the second class, and he 
asks, most reasonably, as we think, not to be required to 
take the side of either, but to be protected, by having the 
creditors of the second class made parties, so as to bind 
them by the decree. The plaintiffs reject this reasonable 
request, and urge the case to a hearing: thus showing eith- 
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er that they care not for the protection of the defendant, 
who is a mere stake-holder, or are unwilling to meet the 
creditors of the second class upon the issue, who paid the 
debt of Turner ? 

Under these circumstances, we are forced, according to 
the course of this Court, to refuse the motion to remand* 
The bill must be dismissed as to the defendant Turrentine, 
for want of parties, with costs. 

Pe£ Curiam. I)ecree accordingly. 



RICHAHD MOORE m. HENRY W. IVBY fr AL. 

What facts are Bufficient to show, that a deed, absolute od its face, was in- 
tended as a mere security for money. 

Where a bill is filed for the purpose of baring a deed, absolute on its fane, 
declared merely a security, and the «nswer denies directly an agreement 
for redemption, and aven positively a purchase, such a deed and answer 
constitute a defence, not, indeed, conclusive under all circumstances, but, 
at the least, not to be repelled, but by the clearest and most cogent proofs 
from &ets and circumstances. 

The oases of l?2aciktosl2 y Ooer6y, 6 Ira. Eq. 33, and Jremp ▼ Eotf^ '7 Ire. 
Eq. lot, cited and approved. 

Cause removed from the Court of Equity of Northamp- 
ton County, at the Fall Term, 1851. 
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Smith, for the plaintiff*. 

Bragg and Barnes, for the defendants. 

RuFFiN, C. J. The bill states, that the plaintiff* was in* 
debted to one Stancell, in the sum of $50,69 on a Justice's 
judgment, rendered April 1st, 1843, and that execution im* 
mediately issued, and the constable seized a negro girl' 
Irena ; That the plaintiff* was also indebted to Henry De^ 
berry in a further sum, which made, with the former debt» 
interest and costs, the sum of #80,21, on the 10th of April. 
1843 ; That the plaintiff* was unable to pay the judgment 
without having his slave sacrificed at execution sale, and, 
to avoid that, he applied to Deberry to lend him money to 
pay the constable, and Deberry agreed to take up the exe- 
cution, if the plaintiff* would convey the slave to him to 
secure that sum, and also the debt he then owed Deberry ; 
and that it was finally agreed between them, that, in order 
to secure those sums to Deberry, and also to raise them in 
convenient time, and without a sacrifice, the plaintiff* should 
place the slave in the possession of Deberry, with author!* 
ty to sell her as soon as he could do so advantageously : 
That Deberry was a competent man of busmess, in good 
circumstances, and that the plaintiffT had great confidence 
in his integrity and disposition to deal fairly with him ; 
That Deberry advanced the money, and prepared a bill of 
sale for the girl, which was absolute on its face, and was 
recommended by him, because it would enable him the 
more easily to make a private sale of the girl, and convey 
her; And that the plaintiff*, from confidence in Deberry, 
and ignorant of the effect of such instruments, executed 
the bill of sale on the 10th of April, 1848, and Deberry 
promised that he would sell the girl as soon as he could, 
lor a fair price, and after satisfying his debt, pay the sur- 
plus to the plaintiff*, or would allow him to redeem, if he 
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could, before such sale. The bill avers, that the deed was 
intended by both parties as a seourity, merely, for the debt 
of 080,21, and interest thereon, and that it was made in 
that form, and the girl taken into Deberry's possession, for 
the reason that Deberry would thereby be better able to 
make sale of her. It states further, that the girl was 8 or 
lO years old, and that the plaintiff was offered lor her con- 
siderably more than 980^31 and refused it, and that she 
was worth $200, or upwards ; That the plaintiff subse-* 
quently gave an order on Deberry for money on account 
of the girl which he declined advancing, because he had 
not made sale of her ; and that about a year afterwards^ 
Deberry, wishing to keep the girl as his own absolute pro- 
perty, instead of selling her, called on two persons to set 
^ value on her, as a price to be allowed by him to the plain* 
tiff for her, and they fixed the value then at $250, which 
he said he Was willing to give, but that he died soon after- 
•wards, without anything further having been done. He 
left a will, and his executor divided his slaves among his 
children, and this girl was included in the division. The 
hill was filed in May, 1847, against the executor and lega* 
-tees, and prays for an account and redemption. 

The executor answers, that he has no knowledge on the 
subject, except that he found the bill of sale among the tes- 
tator's papers, and the slave among his negroes at his death, 
in October, 1844. He admits that the plaintiff claimed 
from him an allowance of the excess in value above the 
consideration of $80,21, mentioned in the bill of sale, and 
stated the ground of the demand as set forth in the bill, 
and that he declined making any, because the deed was 
absolute, and he had no personal knowledge of the matter. 
He states, that two years having elapsed from his adminis- 
tration, he distributed the property among the testator's 
nine legatees in December, 1846, and that this slave fell 
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into the lot of six infant children, valued at $1400, and 
was delivered to their mother and guardian, who duly gave 
a refunding bond. 

The answer of the children states, that they have no 
knowledge of their own of the terms on which their father 
got the $lave from the plaintiff, and therefore, they can nei* 
ther admit nor deny the allegations in the bill. It further 
states, that in their father's last illness, he sent for the 
plaintiff, and he came and staid all night, and that they 
believe the plaintiff then received full compensation for 
the slave ; for, although they had been unable to find among 
their father's papers any memorandum of a settlement, as 
they had hoped to do, yet, they say, that when the plaintiff 
went away, their father said, " thank God, I am clear of 
Richard Moore," — the plaintiff. 

The evidence is that Deberry was in easy circumstan* 
ces, and that Moore owned a negro woman and her chil- 
dren, who were the girl Irene, and two or three other small 
ones ; that he was indebted to Deberry in a bond for $200, 
given in March, 1839, and payable one day afterdate; 
That, on the 1st of April, 1843, Deberry, who was a ma- 
gistrate, gave the judgment for Stancell, and issued the 
execution, and the constable, one Long, seized the girl and 
carried her to his house ; That a credit for $224,65 is en- 
tered, in the hand-writing of Deberry, as of the 5th of April, 
1843, on Moore's bond to Deberry, but how the paymeat 
was made, does not appear — and that the bond has the 
word, " Paid," written across the face, but without any exr 
planation as to the time it was written or by whom, or how 
the payment was made. The bill of sale is dated the 10th 
of April, 1843, and purports to have been attested by one 
Lemuel Deberry, but has never been proved nor registered. 
That person is examined as a witness for the defendants, 
and he states, that Moore came to Deberry's and offered 
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to sell the girl to Deberry, and the latter refused to buy, 
but proposed to lend Moore the money to pay the execu* 
tion Long had, and release the negro, if Moore would give 
a deed of trust for her to secure the same, and also what 
>vas then due to Deberry, and that Moore refused to give 
a deed of trust; and that the next day the witness, Moore, 
and Deberry, went to Long's, and Moore got the girl and 
delivered her to Deberry ; and that Deberry told the wit- 
ness he hail purchased the girl, and paid $180 for her. Lonj^ 
deposes that, while he had the said girl, he offered the plaintiff 
$100 for her, and that another man offered him $150 for her, 
which he refused ; and that Deberry paid him for Moore 
about $54, in discharge of the execution. Another witness 
deposes that Moore, being unwell, and not able to go to 
June Court, 1843, gave an order on Deberry to pay a sum 
of money to a man at Court, and that,u(3on its being made 
known to Deberry, he asked why Moore did not come him- 
selfy and, when informed of the cause, he said he could not pay 
any money then, as be had not sold the little negro yet, 
but was waiting to get a higher price, as he thought she 
was worth considerably more than Moore had authorised 
him to take for her. And another witness states, that in 
the last of the year 1843, as he thinks, Deberry called on 
him and another neighbor, as judges of the value of ne- 
groes, to set a value on the girl Irena, stating to them as 
the reason, that he had advanced about $80 for Moore, and 
taken a firm bill of sale, to secure the money, with the un« 
derstanding between them, that he should sell the girl and 
pay himself the debt of $S0, and pay the residue of the 
price to Moore ; but that his wife was so well pleased with 
the girl, that he had concluded to have her valued and of- 
fer Moore the excess of the value, and keep the girl for 
liimself : and that those two persons examined the girl, and 



DECEMBER TERM, 1861. 187 

Moore v. Ivej. 

▼alued her at $250, and Deberry seemed to be satisfied 
therewith. 

The principle, on which deeds, absolute on their fac«» 
are sometimes held to be but securities, has so often beeil 
the subject of discussion in the Court, that it is unneoes* 
sary to go over the reasoning again. The grounds, on 
which it rests, are summed up in the late case of Black- 
%pell V Ooerby, 6 Ire. Eq. 39, as accurately, perhaps, as it 
is in the power of the Court to do it ; and in that case and 
the still more recent one of Kemp v Earp, 7 Ire. Eq 167^ 
it was acted on by relieving against sHch deeds. The case 
under consideration presents, as it seems to the Court, facts 
and circumstances dehors, which leave no doubt, that thia 
instrument, as far as the interest of the apparent vendee ^ 
was "involved, was originally intended as a security merely 
for the sum mentioned in it, as the consideration; and that 
the possession of the slave was delivered to Mr. Deberry^ 
and the deed put into the form of an absolute conveyance, 
for the purpose, simply, of vesting in him such a formal 
title as would enable him the more conveniently to mak^ 
an advantageous private sale and conveyance of the slave, 
without calling on Moore to join in it. There is the fact| 
generally considered the most material, of great disparity 
between the real value and the alleged price. That has 
great additional weight imparted to it by the further fact, 
that the plaintiff had actually refused nearly double the 
sum^ as the price of the girl, for which, it is supposed, he 
sold her absolutely to Deberry within a week afterwards. 
Then conies the additional circumstance, that within three 
nionths after the supposed sale the plaintiff asserted an in« . 
terest in the negro, and Deberry distinctly recognised it* 
And this is of the more consequences since it shows how * 
far, in Mr. Deberry's opinion, the sum of 980 21 was h^^ . 
low t}ie value of the slave : for there can be little qi^tion, 
i5fi 
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that, if Moore had any interest and fixed on any pric# at 
all, to be asked for the negro, it nr)ust have exceeded the 
sam of $150 which lie had just refused, and yet, Deberry 
thought she was worth considerably n^ore than the plaitl- 
tiff said he was willing t® lake. That circumstance ren- 
-ders more inapressive'by the fact of the subsequent appraise- 
ment by two judges oi the value of the slave which Deberry 
procured to be made, and the reasons assigned for it: 
\rbich go hv to corroborate the force of the other facts ia 
their tendendy to establish the real purpose of the bit) of 
sde. Against all these facts the only thing offered is thd 
4e£^imony of the subscribing witness, that Deberry toldiiim 
xthat he purchased theoiegro at the jH-ice of $>160. He does 
not state the period of this declaration. But it nmst httve 
xbeen after the giving of 4he bill of sale, as i-l ia hardly })os- 
rslble that he should have inserted in it, as the consideration, 
.a sum less by $100 than the true one. If that be soi, it 
vCOnfirflDs, instead of weakening, the conviction, that the 
transaction was not a purchase— at all events, not at the 
beginning. Ifitwasthena security merely, it is incum- 
thmt on the defendant to show when and how it changed 
'i\i character and became a purchase. That considera* 
»tkm beings the answer, next, under notice. It is always a 
^very material thing in such <5ases, when an absolute deed 
48' sustained by an answer of .the person, who took it, which 
•denies directly an agreement fpr redemption and avers 
;poflitiveIy a. purchase. Such a deed and answer constitute 
A defence, not, indeed, conclusive under all circumstances, 
but, at the least, not to be repelled, but by the clearest and 
moit cogent proofs from facts and circumstances. But 
4here is not such an answer here, but one, rather, admit- 
4!flg the ptaintiff 's interest. The party, himself, being dead 
an answer precisely denying the fact was not to be expect* 
^'.from bis executor and legatees. Beitrg without person- 
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al knttwiedge of the transaction, they oannot uAdertiiJce to 
(leny the allegations of the bill, even though they be false. 

If, therefor ei the ansWer here had said simply, thftt 
the defendants had no knowledge on the subject, per-, 
haps no anirnadversion could have been niade on it : though 
certainly, an answer denying "knowledge" is less satisfacto* 
ry in such cases than the fairer statement, that the defend- 
ants had neither knowledge of their own, nor any inforr« 
mation from the testator, nor belief, that the deed was »at 
intended as a security, but as an absolute conveyaace* «, 

But, while the answer denies any personal knowledge of 
the terms on which the testator got the slave, it proceeda 
to state another transaction between the same partie;!, 9s 
understood by them, and relies on it as a bar to tbie biU, 
which in reality implies, that the plaintiffs claiji^ was ooi^d^ 
at least, well fou^nded. For it states, that shortly bcibii^ 
the testator's death, he and the plaintiff had a. s^ttkok^ti 
as the family understood, and that tho defendant^ b^liey^ 
the plaintiff then received full compensation Tor theidaTf^ 
although the testator did iK>t say so directly, and although 
they are unable to produce any writing to that eflfeot,. or 
otherwise establish it. The fair inference from that state* 
ment is, that the testator's facnily had, at some time, under- 
stood from him, that the &lave was not absolutely his, but 
that she was to be sold for the benefit of the plaintiflF after 
paying his debt. This inference is the stronger, as the bill 
charges in detail the great inadequacy of $S0,21, as a price, 
the agreement that the girl should be sold, the wish of the 
testator to keep her to gratify his wif»% and the valuation 
made at the house of the testator, and the answer lakes no 
notice of any of these allegations, though some ni the facts 
must have been in the personal knowledge of the defend- 
ants, and almost certainly the subjects of conversation in 
the family. The answer^ therefore^ is not such, an one as 
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aids the argument derived from the form of the bill of sale; 
but, on the contrary, it decidedly sustains the statements 
and proofs made by the plaintiff. No stress is laid on the 
circumstance, that the word ** Paid" is written through the 
plaintiff's bond to Deberry — on which, after deducting the 
payment of $224,65, there was due a sum, which, with the 
money paid to Long, made about 880. No stress is laid 
on it, because it does not appear, which party put it in as 
proof. If the plaintiff did so, it would not be material, as 
it would stand like the money paid to the Constable — se-^ 
cured merely by the bill of sale. But if it came from the 
other side, it would strongly sustain the plaintiff, as tetiding 
to show It was not paid by the sale of the negro, but only 
secured. The plaintiff's case is, however, sufficiently sus- 
tained by the other facts ; which seem to the Court to be 
absolutely incompatible with the notion of an absolute sale. 
It must be declared, therefore, that the deed was intended 
but as security, and that the plaintiff is entitled to redeem, 
.and the usual enquiries ordered. 

Per CURIAM. Decree accordingly. 
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ELANOR LYON vs. JOSEPH LTON. 

The generft] rale is, ibat, that an administrator cannot parcbate at hia own 
■ale, but thia rule does not apply, when be fairly bids, with the privity and 
eonsent of the next of kin, bavingr a full knowledge 'of the conditun of 
the estate and the value of the property. 

A widow cannot claim her year's allowance in a Court of Sqnity. It is • 
legal right and must be prosecuted in a legal Court, as prescribed by tha 
Statute. 

The neglect to prosecute a legal claim within the proper time, though arising 
from mistake, amounts to laches , and the party must abide the conseqneo* 
ces^ nnless the other party either agreed not to take advantage of the da« 
lay, or contributed to bring about the delby. 

Where an administrator has advanced to the widow a sum in part of her 
year's allowance, and, in consequence of a mutual mistake as to the law, 
the allowance is not afterwards directed by the Court, he cannot charge 
her with the aum so paid, in acconntiog with ber lor her dismbutive share. 

Cause removed from the Court of Elquity of Bladen 
County, at the Fall Term, 1861. 

Strangej for the plaintiff. 

W. WinsloWy for the defendant. 

RuFFiN, C. J. Robert Lyon, of Bladen, died intestate in 
October, 1841, leaving the plaintiff, his widow, and the de- 
fendant, his only child, the issue of a former marriage.-^ 
With the consent of the widow, the defendant took admin- 
istration of the estate at the next term of the County 
Court, which was held in November, 1841. The intestate 
left some slaves, and also other personal effects and debts, 
to the value, probably, of about five or six hundred dollars. 
In December, 1841, the perishable articles were offered for 
sale by the defendant, at about half the value, or lesii— the 
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sales amounting to $258 15, and the purchases for the de- 
fendant being more than twice as much as those for the 
plaintiff. At February Terra, 1822, the widow filed her 
petitions for a year's allowance, and for her dower, and in 
each an order was made according to the prayer, with the 
privity of the defendant, and between that and the next 
term, the dower was laid off, and the parties divided the 
slaves between them, and also the sum of $225 08 was as- 
sessed for the year's allowance, and the report returned to 
May Term, 1842. At INovember Tf^rm following, the de«- 
fisndant moved the Court to set aside the report and also 
discha;*ge the order appointing commissioners to lay it off, 
upon the ground^ that the application should have bean 
made ait November Term, 1841, when administration was 
granted, and the Court had no power to order an allowance 
afterwards c and the Court, accordingly, allowed the defen- 
djant'^ motion. 

The bill was filed in April, 1843) by the widow, to hftve 
the benefit of the year's provision assessed for her, and also 
for an account of the personal estate and payment of ber 
share. It states, that upon the 4eath of the intestate, the 
plaintiff and defendant came to an agreement, that she 
should relinquish her right of administration in favof of the 
defendant, and that in consideration thereof, she need not 
apply at the first term for^her year's provisioUi but might 
do so at the succeeding February Term, 1842, as she af^ 
terwards did. It further states, that the allotment of dow» 
er and division of the slaves were not satisfactory to her, 
and that she so informed the defendant at the May Term, 
1642, and that the defendant then agreed with her, that, if 
she would abide by the same, he would, on his part, acquis 
csce in the year's provision assessed for her ; and that, ac- 
cordingly, the plaintiff then accepted her dp>ver and share 
of the slaves, and the defendant allowed the report for the 
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jreair's allowance to be confirnied, and subsequehlly paid to 
the plaintiff" a portion thereof. 

The bill further states, that the intestate owed no debts, 
and that, when the sale of the perishable property was 
about coming on, the defendant proposed to the plaintiff, to 
let it proceed for form's sake, and that, as one or the other 
would need nearly all the articles, the things should be all 
bid in on their joint account, and afterwards divided be- 
tween them, according to their relative shares of the estate; 
and that the plaintiff, then having full confidence in the de- 
fendant, accepted the proposal, and, accordingly, the pro- 
perty was sold, and the plaintiff purchased to the arhount 
of about $30, and the defendant, through one fiarksdale, 
purchased the residue for much less than the value, and 
much less than would have been bid by the persons present, 
if the defendant had not informed the company of the un- 
derstanding between him and the plaintiff, and thereby pre- 
vented competition. 

The bill states, that the defendant afterwards refused to 
make any division of the perishable property, but has taken 
sll the purchases made for him, and claims to retain them 
to his own use at the prices bid by his agent. And the 
prayer is, that the defendant may be compelled to perform 
specifically his several agreements, by paying to the plain- 
tiff the sum assessed for her year's allowance, and also by 
dividing all the perishable property between them, or by 
accounting for the same in the settlement of the estate, at 
its true value. 

The answer denies any agreement whatever in respect 
of the time of applying for the year's allowance. It states 
that the defendant knew the plaintiff was entitled to such 
an allowance, and did not know that her application ought 
to be made at tlie term of granting administration ; and 
that under those impressions, after he administered, he made 
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-^•ntimfy witting the defendant should purohacre in that wagr 
«nd for those priees aiich things as she didcibt watlt for 
benelff and in one instance complained of a bidder's ran* 
^sing up some articles for which the defendant's ag^ot wai 
4>idding» 

The plaintiff has failed 4o estaUish an agreement, thdt 
the defendant'^ purchases and hers were on joint account, 
and^therefore, the usual account of the defendant's admin- 
4stratuin is to be ordered, as of coarse, and the plaintiff% 
'^hare of the surplus ascertained, in the account the Court 
•cannot direct the defendant to be charged for his purchases 
tmore than the prices bid at the sale. It is generally true, 
4hat an administrator -caftnot buj at his own sale, and pro* 
|)eity bid ofi* by him remains unchanged. Yet, that does 
toot apply, when he.faidy bids with the privity and consent 
K>f the next of kin, haviiig a full knowledge of the condition of 
the estate and the value of the property. In this particu- 
lar 6ase the transaction was substaatialiy a mode of divid- 
ing between the next of kin a small part of the property, 
•consisting of household stuff, plantation tools, and an in- 
'^liflerent stock, without any unfairness or inequality not 
known and intended. There is no reason for disturbing 

^ucb an arrangement* which would not likewise invalidate 

^very voluntary partition of specific property between next 
*of kin, if one of them happen to be administrator. 

With respect to the year s allowance, the Court holds 

ib1so, tha^ the plaintiff has not entitled herself to any relief. 

it is to be taken here, that the report of the freeholders and 
the order for the allowance were, in point of law, properly 
ate aside in the Court of law. Then, there can be no re-' 

:£et upon the basis of the original right to an allowance. 

-For, that was a legal right, on which the legal remedy 

*ought to have been prosecuted ; and, moreover, we know 
diat it -IS gone at law, becaiise the statute requires the 
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widow to petition at the term in ifihich the adroinistrdtion 
is granted, and she cannot do so afterwards ; Gillespie r 
Hyman, 4 Der. 1 19. The bill, therefore, places the equity ' 
on an agreement of the defendant that the plaintifT need ' 
not petition at the first term, but might do so at the suc- 
ceeding term. But there is no proof of such an agreement 
or even of a treaty on the subject. Consequently, that ' 
ground fails. But enough appears in the answer to estab* 
lish the mistake of both the parties as to theplaintifTs rem- 
edy for her year'is allowance, and to show that they thought 
she might get it by petitioning after the first term. But 
a mistake of that kind will not authorise this Court to set 
up again a legal right, which is gone at law by not being 
prosecuted in due time. The neglect to prosecute, though 
arising irom mistake, amounts to laches, and the party 
must abide the consequences, unless the other party either 
agreed not to take advantage of the delay, or contributed 
to bring about the mistake ; and here the defendant denies 
that he did either. 

But, while there can be no decree as for an aUowancei 
to the plamtiff, it seems to follow, that the defendant cannot 
in this Court charge the application of the payments \Miim: 
by him on account of thd year's allowance. If he can get 
them back at law, equity may say nothing against it. But 
it would be a clear answer to a bill by bim, founded on his 
ipistajie in making the advances and payments, that the 
wid/pw's legal remedy was aUo lost naerely by a mistake of 
law ; and therefore conscience no more forbids her to keep 
what the defendant voluntarily, though under a mistake/ 
paid her, than it would compel the defenditnt to reject the 
money, if the plaintiff were voluntarily ta offer it back up- 
on the ground, that he paid it ta her under a mistakel 
There is no equity between thern^ for, if he insists that she 
waived her right by not acting on U in proper tinie, sfe' 
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may in like manner urge, that, to the extent of his advan- 
ces and payments, he waived the objections given him by 
the law, and the more especially when he deferred his ob- 
jections until she could in no manner proceed aoew at law. 
The defendant, therefore, is not entitled to apply any of 
those sums in diminution of the plaintiff's distributive 
share. 

Per CuaiAM* Decree accordingly. 



JONATHAN LOWDER m. JOHN NODING AND At. ' 

Wbtn m eooiraet for the sale of land is retdoded, the vendee is entitled to be 
diBcharged from the payment of the parchase money be had promiaed, 
, imd, coneequently, to bare hia bond he bad giren to aecnre it snrreodered; 
•a the consideration for it had thus failed. For, although the failure of the 
coniiideratioo of a bond is not a discbarge of it in 1aw» and cannot be in- 
quired into there ; yet it is otherwise in equity, because, here, the debt ia 
cooaidered to arise oqt of the original ooatraet of purehaae, and the bond 
io be only a security for it. 

"Where a suit is brought at . law against two persons, a finding of the Jury, 
that one of the defendants is principal, and the other surety, if bindmg a^ 
all between the parties, does not w equity establish the relation of surety- 
iibip. 

Cause removed from the Court of Equity of Forsythe 
County^ at the Spring Term, 1860; 
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Low<!er v. Noding. 

No counsel for the plaintiff. 

Moreheadt J. H. Bryan and Miller, for the defendants. 

RuFFiN, C. J. The ca^e, fis fonpd from the pleadings and 
proofs, is this : The Unitas Fratrum of Salem owned ex- 
tensive tracts of land around that place, of which the title 
was in the defendant, Shnh^ as a trustee for tjie sale there* 
of, and it was a rule in the land office, as it was called, that,* 
when the purchase money was not paid, the title twas ith* 
taiced as a security for it, and also a bond taken from the 
purchaser and a surety ; and a further rule, when there 
were no written articles between the vendor an^ purchaseri 
if. the surety became unwilUng to stand . logger, And lUo 
principal fiiled to discharge him by payment, or giving a 
new bond, that the surety should have the right to be sub* 
stitutcd as purchaser and take the land himself. In Augtis,^, 
1822, the ^plaintiff made a verbal contract with Shull^.fora 
tract of land containing fifty acres at the price of $287,50^ 
and, to secure it, he executed his obligt^Mon to $hu|tz,-m 
th^ sum oi $565, with tl^e defendant, Noding, as his surety, 
conditioned for the payment of $287,50, with interest there* 
on from the date. The plaintiff immediately took posses* 
sion, and occupied until .1827,, having made several small 
payments, but not sufficient to extinguish the interest ; and 
he then became embarrassed, and unable to pay fox the 
land; and Noding represented to Sliilltz the plaintiff's ina* 
bility to make payment, and claimed his own right to take 
it, saying he would sell it add raise the money to pay the 
bond, and, without consul tmg the plaintiff, it was agreed 
l>etween Noding and Sbulii:, that the former should take 
the land as purchaser, instead of Lowder, and either sell it 
and raise the purchase money, or give his bond with a sure* 
ty th^^or. This arrangement was soon after communica-< 
ted to the plaintiff by Noding, who reqitesled him to surr 
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render possession to a tenant, to whom Noding let the place 
for the year 182S ; but Lowder refused at first, unless some 
allowance were made him for improvements. Thereupon, 
Noding applied to Shultz for a written order to Lowder, 
and on the 3d of November, 1827, Shultz wrote to the 
plaintiff, that, as he could not pay for the land, it had been 
concluded between Shultz and Nodingr, that the latter should 
take the land at the same price, and therefore that the plain- 
tiff must deliver the possession to Noding, and stating that 
Noding was to give a new bond, and that he. Shultz, would 
give up the plaintiff his bond. The latter was delivered to 
Noding, who sent it to Lowder by the man to whom he 
ihade the lease for 1828, and upon receipt of it, the plaintiff, 
in compliance with the direction therein, immediately left 
the premises, and removed a few miles off, and the lessee 
entered, and occupied the next year as tenant of Noding, at 
$}2 rent, and in 1829, at 215. In I82d, and several times 
i^terwards, in the two succeeding years, the plaintiff ap- 
plied at the land office for his bond, or for a release from his 
liability on it, and was told by Shultz and bis clerk and 
geneial agent, that it could not be delivered up, nor a re<- 
hease given then, because that would discharge Noding as 
well as the plaintiff, but he was told further, that they con* 
sidered Noding the purchaser of the land, and had done so 
from the time he took it on himself and they looked to him 
for the payment, an(f not to Lowder, and only held the 
bond until Noding should give a new one, which he had 
frequently promised to do. Noding continued to exercise- 
various acts of ownership over the premises up to 1839, 
and in that year he contracted with one Jarvis for the sale 
of the eastern half, at $125, to be paid to Shultz in part of 
Nodiug's debt for the purchase money, and gave him a let* 
ter to Shultz, requesting him to receive the money and ere- 
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dit it oh the bond, and upon geitin^ it, to oonvey tlMt part 
to Jarvis, which was accordingly done. 

The answer of Nodin? states, that he is illiterate, and 
that the contract between Jarvis and himself was, that the 
former was to lake the whole tract and dear him altogether, 
ahd that Jarvis tvrote ancf read the order to Shultz falsely; 
and in that respect, the answer is supported by a witneto 
who was present, and contradicted by the deposition of 
Jarvis. In 1845 Shultz endorsed the bond to a new trus- 
tee of the Unitas Fratrum, and an action was brought oa 
it against both Nodina: and Lowder, in which the plaintiff 
was nonsuited. Upon being served with the writ, Lowder 
called on Shultz and the clerk in the land office, and com* 
plained of being sued after having been so repeatedly a^u* 
red, that he was not looked to for the debt, and he was told 
immediately by both of them, that the attorney had incUi* 
ded him in the writ by mistake, and that it should be cor* 
rected, as they had never looked to him for the debt since 
Nodingf had taken it upon himself, and it would be unjust 
that he should pay any part of it. After the nonsuit in the 
above mentioned action, another was brought in L847, in 
the name of Shultz against Noding, and also Lowder, and 
in October, 1848, judgment was recovered against both, 
and, at the suf2:gestion of Noding, the Jury found, that be 
was the surety, and Lowder the principal, in the bond. 

The bill was filed immediately against Noding and Shultz, 
and states, that both of the defendants, as well as the plain- 
tiff, considered the plaintiff's contract of purchase absolute- 
ly rescinded in November, 1828, when he was ordered and 
went out of possession, and that he has, at no time since, 
in any manner, set up any claim to the premises, but on the 
contrary, Noding was in fact the purchaser of the land, and 
treated it as his own, and the bond, which was originally 
g en by the plaintiff and Noding, was kept up as the bond 
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of Noding alone, or, at least, as a security by which he 
alone, was to be boand in equity. The prayer is, that it 
may be declared, that the plainiifi's purchase was rescinded, 
and that thereby the plaintiff was no longer bound to pay 
,the purchase money he had agreed to pay, but onght to be 
reUeVed against the judgment rendered therefor, by an in* 
junction, and for general relief. The answer of Shuicz ad* 
mits the transaction with Noding in 1827, and that he 
wrote the letter to Lowder, informing him that Noding had 
purchased the land, and that he must surrender it to him. 
And it further admits, that Noding, and not Lowder, was 
afterwards considered by him as the purchaser, and bound 
as the principal in the bond, but states, that, not being privy 
to any arrangement between the other two parties, this de* 
^hdant, likewise, thought he might look tothe piaintifi* as 
bound as surety for Noding. The defendant states, that he 
took no part in the (Contest between the defendants at law, 
as to their relation of principal and surety, as he had no 
concern in it, bnt his interest and effort were to get judg 
inetit against both ; and he submits to procure a convey- 
ance of the legal title to either of the parties, to whom, in 
the opinion of the (^ourt it ought to be made, upon the pay- 
ment of the purchase money and interest. The answer of 
Noditig denies explicitly, that he carried any such letter as 
that mentioned, from Shuliz to Lowder, or sent it to him, 
or that Lbwder's purchase was ever rescinded, to hisknow« 
ledge, or that he agreed to become the purchaser of the 
laud, or to give a new bond for the purchase money, or oth- 
erwise to discharfife Lowder, or to stand in his pl^ce in the 
payment of^the purchase money; and it states that he con- 
sidier'ed that Lowder, being insolv^^nt, had first aband6n^ 
the premises to tlie vendor, and his surety to do the best th^y 
Cbuld with them, and that all his subsequent iicts were meri* 
}y effdrtg to save himself as surety, from loss, and nbt atfts. 
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of pwD^rship 'in hh own right. It finally insuts on Um| 
^oditig ot the Jury in the suit at law, that he was the plain* 
tiff's suxety ior the debt. But, notvviihs(aQding those dsiu* 
aiS) the facts before staled are established clearly by tM 
proofs ; aud, further, that, at the tioie of Noding's sale to 
Jarvls, la 1839, the plaintiff had acquired property sudU 
ei^ni to pay the debt, and has been ia good circumstaoMi 
^ver since, and living in the same county with theotbei^^ 
parties ; and yet, there is no evidence that, irom 1827 t^. 
1845, there was any communication whatever betweea 
Noding and Lowder iu respect to the land or debt ; or tbst 
Noding ever requested Shultz to apply to Lowder for payr 
qaent ; but, on the contrary, it appears, that he was otteo. 
urged by Shultz or his cleric for payment of the bond» au4 
as often promised to sell the land, atid then to pay up whiUn 
ever the land might fail to discharge. 

An injunction was granted on the bill, but it wasdissolc^ 
td on the answers, and on the ]3ih of April, 1819, ibt* 
plaintilT paid Shultz toOS 76 for the principal and interest 
then due on the judgments. The plaintifi took replicatioa , 
to the answers* and the parties proceeded to proofs, and tl^ 
ouisa was transferred for hearing in this Court. 

The fact seems to be beyond doubt, that Shultz,. at thr 
instance of Noding, ordered the plaintiff off the land and 
xesciuded his purchase, and then made a new sale to No« 
diog. It is not material, whether the plaintiff willingly a^^ . 
seated to those arrangements, or not ; for, the contract on 
the part of the vendor was oral, and created no obligation 
which could be enforced. When, therefore, Shultz wrote 
to 1 iowder, that he would not convey to him. 1>ut bad sold 
tQ another, and ordered him to give up the posaeisipOi Low* 
der bad no option, but was under a necessity to comply : 
and he did so. In that state oi things, ths plaintiff was cth 
titled^ tn tbe view of a Court of Equity, to be discbargdi 
57a 
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ffofii the payment of th<5 pnrchnse money he hftd proTrilsfed," 
and, conseqticntiy, to have his bond surtendtfred, Whii^h M 
hud 0Teti t6 tsearre it, as the consideration for it had thnr 
felled. Por, althotigh the faihire of the consideration of a 
Mndis not n discFrarge of it at kiw,Tind cannot fee enqttired* 
hWo there, ye? it is otherwise in equity, becainie, here, tHfe 
di'bt is considered to arise otit of the original toiitract Ht 
purchase, and the bond to he only a security lor it. Th^re-' 
^e,- trheii the. party is equitably discharged fiom the debr»* 
thi seciirhy fails in equity, howievi^r it may be at lar^.^ 
There can be little question, that the bond irould hate 
bflfea given up, on the spot, h«d it not happened tfiat =the^-^ 
oind saie was to one of the obligors in that bond j wh« wW 
tti'^iv^ a new one, with a snrety, for the purchase ^noniay; 
aitd agreed that, until h6 did so, the retrdortnigfit retaiii tht'^^ 
old' bond as his security. Those parlies iirrght, problibly, 
irililt^'^uch ah arrangement, -as beitveeti thiemsel*v«ir. lint 
tS^y had,- in the view of this Goiirt, no right to deal ihthatT 
vftfjr w-ith the paper, as the bond of Lowdet, ^itbouft hi«^ 
oBhcurrence. For, being equitably discharged from ih» 
cA^figatibn, it required an explicit ajgjfeement on his part t<^ 
set it up for the purpose of biiiding him as the aurfefy t)f 
Noditig. The intentroh and expectation of Shultz on that 
p©int txotrld not affect Lowder's rights. But thcne^as lno*- 
strch expectation or intrniatidn at'the beginning, tiorfl&fr* 
many y^ars afterwards V forj he a^' Jf oding lt)o1ted* on the^ 
lilt^ef'as the purch^er, and the feotid as bWrfitig him ^rxtfte.' 
sSr^Sy, atrd both ShtiStz, and his iflert -Sfad*^neral'aj{eftt;* 
aiiltlfed'thiB plaintiff all ahingrtltat ff'^iJufd never tome 
a^'ihtii^ hirin^nd, even aftiet he was- sue9, that h waiffbt 
n!ifferfe/ktSifhcrA»T^eferhurt him. 1!1iephnrtiffis,therbV 
fql^,Tfehfttled fe be put iiitp the same i5huaHdn.ia* !Wi^1**iiH<> 
hirVklirgfen, ff ^ho bt>tidhad been actually dWivet^ tip,..^ * 
'llhe^questito remains as to the pattfeufer nftraner^'attd- 
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KgBSmt vifhom hd U no entitled. Ftrirt, "be ott^t to g0t4)ttek^ 
tb0 sum lie paid on the judgment for the debt, inlerei^t, utid^ 
cOfite at Irnvf, with, btereet thereon from the daj« of i^jibi* 
iHMt. Next, bo(J» of the defendants are liable to hita Iher^^ 
fofj.]M|t Noding in the first instanoei if be beof abilitj^^ ^mai* 
S^lt» will cause the rero'afning baU* of the premises to bO'* 
dttly conveyed 4o him^ Nodmgis primarily liable, becaiM^ 
aik«ah«ady said, he agreed that this bond should stand as a^ 
seMrity * for his purchase money ; a^d, therefore, he tuaiS' 
bound ^ pny it in exoneration of the pluintifil In oppooi^' 
tipn 40 -that, «t*lia^nee ts placed on the findJnjg of the juiiy>' 
tbai4)0^ was the surety* This is not the oceasioU' for puiU.. 
ting a.eonstruetioa pn the act of 1826weh^ dl, whioh would 
certainly require serious consideration before holdings thatt^ 
instead of provi(^ng merely a guidance to the sheriff in- 
pl^oeeding on Ibe eieoution) it was intended to eonoluAe- 
the rights 4>flhe parties on this point, which often anvoitv^: 
nic^ .equities, by the finding of a* jury on a matter^ on> 
\^cb no issue e^en is joined, but merely a collateral sug- 
g09tiqfn made by^ne of the defendants agiainst the ^tber^V 
SS^t silpposiiig tl^at, ordin«Hrily, the finding amounts toft^ 
deeJfsi^;of4l;ie-rtg^i :«M btttw;een the defendants at law, iC 
cM^ef in :il>is Court afleet the question between these par-^ 
ti^s* . J?w, here the plaintiff's ease is v^ery different in ita- 
nttj^re fi!!0m what it was at law, and depends on'diflfereftt^ 
pl^QcJlples. In (he^ action at law, the fa^ure of considera^ 
tion constituted no defence, and, therefore, the debt di-^ 
manded was legally the debt of both parties, ^ad the plnSa^ 
tiff Svt^^^wwas^ obliged to recover against both. If Low- 
der W4s lialble at all- on the bond, it was, certainl^jF, as •prki- 
cipal ; for he executed it in that character, and never 
agreed that it should operate to any other purpose. As 
far, then, as both of the obligors are bound to the creditori 
who is to have his debt at all events, and the only question 



1 



• < l" " ■ » ^ _ r ■ ■ ' ■ . '■ ■ ■ ■■.,.. t. . .1 ■ . . ,-. ,^, . . .. — ^ 

Lowd«r cu Nodjo^ 

ili whioh is* principfd Md which is surety, aln^ that iiitiNfF 
tion depends on the same matter of fact and of law, both 
itt'the Court of Law and the Court of ESquity, it may well 
ba» that the finding should -beconolusivet and that the poinl^ 
0awQt be drawn into question a. second time in Equr^^ 
Bat'that manifestly cannot apply, when, though. bound. «l 
l^w.'One of the parties has an equitable discharge from tbli 
debt ; so that in the Court of Equity he. is bound neither 
QS principal nor surety ; which is the case before ihe Court* 
The equity on which such a discharge arises, cannot ber 
t^n notice of by the jury, even if some may, because, bjn 
giving effect to it between the dc^fendants and the piaintiif| 
they both were legally indebted to him,, but, as betweeq 
the deiendants themselves, one of them was not Indebted 
to the plaintiff. The jury qould not pass on this equUy 
between the defendants without finding inconsistently with 
ibetr verdict for the plaintiff; and for that reason, at all 
ttvei^ts, the case is not within the statute. 
. .There is no reason, therefore, why, upon Shultz havii^g 
a pjoper title made to him, Noding should not be decreed 
to reimburse to the plaintiff the sums before mentioned* tQ 
\m ascertained by an enquiry. If, indeed, Shultz will not^ 
have tbQ remaining half of the land conveyed to Koding» 
or if Npding should.be unable to pay those sums, tb^ plajxu 
tifffQ&y then talie his recourse on Shultz. The defendants 
must pay to the plaintiff the sums he paid as costs on the , 
distolution of the injunction, and they must f|lso fo^y all ^ 
cgafts of thii suit up to the bearing. 

. ^^ UluM^u. Decree accordingly. . 
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BENJAMIN SAUNDERS AND AL vs. ELIZABETH HAUGHTON 
AND AL.* 

The increase of the personal property, except in the case, of slaves, belongs 
to the tenant for life, as a compensatioa for the trouble and ezpoRse of 
taking care of the original stock. 

But it is settled in our State, that, where such property is of a perishable 
nature, or may be consumed in the use, it is the duly of the executor to 
sell it, and pay over the interest only to the tenant for life. 

IVTiere that is not done, but the property itaeU 'is delivered to the tenant for 
life, the increase, such as of -cattle, etc., belongs to him, and the remain- 
der man is only entitled to the original stock. 

The cases of Smith v. Barham, 2 Dev. Eq. 428, and Jones v. SimmonSy T 
Ire. Eq. l!78, cited and approved. * 

The case is 8tate<l in the opinion delivered here. 

William /. Baker, for the plaintiff, submitted the fol- 
iowing argument: 

* This and the following case were accidentally omitted in the Reports ^ 
\he last term. 

Volume 8 b. 
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Saunders v. Sanghton. 

The legacies to the six daughters of the testator, vested 
immediatiely upon his death, in 1824, and were traxiMnissible- 
to their representatives^ 

" To be immediately divided (equally '')i and a division to 
take place, upon the death or marriage of the life-tenant, are 
equivalent to the expression, ** payable,'' or **tobe paid,'' 
and dis-ani^ex the time from the gift of the legacy. 

Hanson v. Graham, 6 Ve&. 245, Guytker v. Taylor^ 2C 
Ired. Eq. 333. 

** The division of the property, is not annexed to the sub* 
stance of the legacy, but to the time of enjoyment." 

Perry^s administrator v. Rhodes, 2 Murp. 92. 

The defendants, in their answers, admit that the legacy 
to the life tenant was assented to, by the personal represen- 
tives of the testator (of whom the tenant for life was one), 
and "submit to the effect thereof, whatever it may be." 

"This assent operated also as an assent to the ulterior 
bequests." Howell v. Howell. 3 Ired.,.Eq. 522, -'Jones v. 
Yellicoffer, N C. Term, Rep. 213. Alston v. Foster, 1 Dev, 
Eq. 337. 

The defendants insist, that the tenant for life was en- 
titled to be reimbursed for the expense t® which she was 
subjected, during her estate, in raising the young slaves, 
and that her personal representative is therefore a necessary 
party to this suit.. 

The personal representative of the tenant for life, it is 
submitted, is not a necessary party. 

The tenant for life, according to the admissions of the 
defendants, elected to hold these slaves, as '* legatee." She 
became, thereby, entitled to aH profits arising from the 
property, and answerable for all the burthens incident to it, 
daring the continuance of her estate. 

*'The intermediate burthen is satisfied fully by the labor 
ol the staves.'' 

** As to children being an incumbrance on the life-tenant, 
the legatee is a volunteer." 
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Tims V. Potter, 1 Mar. Rep, 22. 

The tenant for life is bound to provide for, and preservci 
the issue (of slaves,) and is consequently allowed to have 
the whole profit, during the life-estate. 

Jacocks V. Bozmcm, 1 Dev. and Bat. 195. 

The testator, by the foregoing clause of his will, gave to 
his wife, his land and plantatioti. and his negroes and per* 
sonal estate of every kind, subject to the payment of his 
debts; and a pecuniary legacy, during her widowhood or 
life, and at her marriage or death, the personal estate, he 
directed to be divided equally among his six daughters. 

That being the residuary clause of the will, it is submit- 
ted that the executrixes of the testator are properly charged 
with the value of the original stock of cattle and hogs, or 
the increase of the same, which remained on hand at the 
death of the life-tenant : it appearing from the testimony 
taken in this case, that this property was then worth about 
the same that it was at the death of the testator. 

Smith V. Barham, 2 Dev. Eq. 420. Jones and others 
V. Simmons, Ex*r., 7 Ired. Eq. 178i 

(1st. clause.) It is ray will, that my executrixes sell such, 
and as much of my festate, and in that way as they may 
think best, as will pay my just and lawful debts, and also 
if they think proper to raise a sum of money sufficient, 
and purchase a small piece of land adjoining mine, part of 
which I have some time back purchased, and the small 
piece I allude to, is the balance of the tract, and, when pur- 
chased, to be considered as my land, which I shall and do 
hereafter dispose of as such, with my land and plantation. 

The testator, in a subsequent clause of his will, gave to 
his wife the use oi his '* land and plantation" during her 
life or widowhood, and at her death or marriage, deyised 
it to his son, James L. Pettijohn, subject to the contingencies 
of the will. 

He evidently intended that his executrixes should pur- 
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chase the small piece of land mentioned by him, shortly 
after his death, if, in their discretion, they should think 
proper to make the purchase at all. 

He clothed them with this authority, in the same clause 
of his will, in which he directed a sale of his- property, if 
necessary for the payment of his debts ; and it is apparent, 
that he intended they should elect to act under this autho- 
rity or not, about the time, when, in the course of the 
settlement of his estate, it might be necessary to raise a 
fund for the payment of his child. 

The executrixes did not " think proper " to make the 
purchase: twenty-seven years have elapsed since the death 
of the testator: the legacies under the will have been 
assented to : and it is submitted that they have now no 
authority to use the funds which were of the estate of the 
testator, for that purpose. 

Heath, for the defendant. 

Nash, J. Job Pettijohn died in 1824, and by his will, 
devised as follows : ^' I lend to my wife, Elizabeth Pettijohn, 
the use of all my negroes and personal estate of every 
kind, during her natural lite." He then provides, that, if my 
wife remains a widow, the whole of his estate to remain in 
joint stock, to her use, during her natural life, and at her 
death, to be divided equally among his six daughters, to 
wit : Frances, Sarah, Elizabeth, Rachel, Mary Ann, and 
Rosanna. To this will, the widow and his three daughters, 
Frances, Sarah, and Elizabeth, were appointed executrixes, 
and qualified as such. The widow 'took into her posses- 
sion, all the property bequeathed to her, and died in the 
year. Rosanna, one of the legatees in remainder, intermar- 
ried with the plaintitl^ Benjamin Saunders, and died in the 
life time of the widow, and her husband was duly appoin- 
ted her administrator. The bill is filed for a division of the 
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slaves of the estate, and an account of their hires, since the 
death of the widow, Elizabeth Pettijohn : and also for an 
account of the perishable property which came to the hands 
of the executrixes, under the will. An order of reference 
to the clerk and master, was made, to state the account. 
His report was returned, and excepted to by the defen- 
dants. 

The first exception is, that the master has charged against 
the defendants, three hundred and fifty dollars, the present 
value of fifty head of cattle and fifty hogs, which, from 
the evidence, were the offspring of the original stock, which 
went into the possession of the widow, as tenant for life, 
twenty-four years ago. 

The second and third exceptions, are but corollaries from 
the first. 

It is true, as a general proposition, that a tenant for life, 
of personal property, is entitled to the increment made du- 
ring the course of the tenantry, as a compensation lor the 
trouble and expense of taking care of the original stock* 
And the executor, so far as the legatees are concerned, has 
discharged his duty when he assents to the legacy. The 
lule does not, in this State, extend to slaves : and when the 
property is of such a nature, as to be consumed in the use, 
quo ipso usu consumitur, a difierent rule of duty devolves 
upon the executor* In such a case, the tenant for life being 
entitled on)y to the use, if it be entirely consumed, the re- 
mainder man loses, altogether, the benefit of the bequest. 
The executor is appointed to take care of the interest of all 
concerned, and is as much bound to see that the remainder 
man is not deprived of his interest, as that the tenant for 
life shall enjoy his. It is now well settled, that when a 
residue is given for life, of such property, with remainder 
over, it is the duty of the executor to sell it, and pay over 
the interest to the tenant for life. Smith v. Barham, 2 Dev. 
Eq. 425. Jones et, al v Simmons^ Ex'r., 7 Ire. Eq. 178. 
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If, however, the executor assents to the legacy, and the 
property remains in the hands of the tenant for life, and it 
be of such a nature as to be consumed in the using, such 
as cattle, horses, or hogs, and an increase from them takes 
place, while in the possession of the tenant for life, it belongs 
to him, and the remainder man is only entitled to what re* 
mains of the original s(ock. From the case before us, the 
cattle and hogs, valued by the master in his report, was the 
property of the widow. The master, then, has taken into 
his account, property which never was of the estate of the 
testator. It was the original stock he was directed to take 
an account of. 

This exception is allowed, and the report set aside as to 
the two items excepted to. In all things else, it is con- 
firmed. 

Per Curiam. Decree accordingly. 



VIRGINIA CLARK w, GOOLD HOYT, ET AL. 

Id settling the accounts of a Trustee, he should be allowed, no only reason* 
able comraissioDts bnt also actual expenses. 

When the Master, in his report, allowed the Trustee nothing for his expen- 
ses, but a greater amount of commisfiions than had been stipulated by the 
j^ariies, If, upon the whole, the Trustee receives no more than a fair com- 
pensation, the Court will not disturb the report. 
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This cause came on to be heard upon exceptions to the 
Master's report on the accounts of the Trustee. It is un- 
necessary to state any of the exceptions, as they embrace 
merely matters of fact ; except the third, upon which the 
Court delivered its opinion. 

B. F. Moore for the plaintiff. 

Heathj Ehringhaus, Jprdan and Smith for the defendant. 

RupFiN, C. J. . The third exception of the plaintiff to 
that account, and both of the exceptions of the defendant, 
Hoyt, thereto, relate to the same matter, and maybe con- 
sidered together. The deeds of trust mentioned in the 
pleadings stipulate, that the Trustee shall have a commis- 
sion of five per cent, on both sides of his account, and also 
his reasonable expenses in the execution of the trusts. The 
Master all ows five per cent, on the receipts, and seven and 
a half per cent, on the sum of $7,186 40, as disbursements; 
and makes no allowance for expenses. He reports that the 
Trustee' produced and claimed a large amount for expenses, 
amounting to several hundred dollars, which He rejected, 
on the ground of its unreasonableness ; and that, instead of 
making any allowance on that score, he added two and a 
half per cent. : and the defendant, Hoyt, excepts, first, be- 
cause allowances were not made for his loss of time, per- 
sonal services, and expenses ; and secondly, because insut- 
ficient commissions were allowed him. The Trustee is not 
entitled to compensation for his time and services, beyond 
the commissions : because the commissions constitute such 
compensation ; and in this case the parties fixed the rate, 
which, indeed, appears to the Court to be fully adequate. 

To his expenses he was also entitled : and it would have 
been most proper that the Master should have made an 
allowance for them specifically. But, upon computation, 
it is found, that the two and a half per cent, on the dis- 
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buTsements, which the Master gives for the expenses; 
amounts to about 11180 ; and, upon looking through the 
accounts, and considering the nature of the defendant's du- 
tiesy as stated in the testimony, it appears to the Court that 
would have been a reasonable allowance for his expenses. 
The Court will not, therefore, distuib the account — ^since 
the error is merely in form, and substantial justice has been 
done. All those exceptions are oyer ruled. 

The Court sees no reason to differ from the Trustee as 
to the allowance of commissions on the administration ac- 
count of the defendant, James S. Clark : and, therefore, the 
exceptions of both the plaintiffs and the defendant thereto 
are over-ruled. 

Pjbr Curiam. Decree accordingly. 



EUSHA PELTON vg, SIMEON P. LONG. 

A receipt under seal will not avail es a defence to a bill brought to have an 
account against a guardian, by his former wards, on the ground of a mis- 
take, which the defendant admits. 

Nor will the lapse of time J)ar such a bill, when, during the greater part of 
the time, the plaintiff's were under age and under coverture; and espe- 
cially where the defendant, clainung the benefit of such lapse, was the 
trustee of the plaintiffs. 

A cestui que trust may call the trustee to account without making any per^ 
son a party, with whom the trustee, in violation of his duty, has seen pros- 
per to divide the fund : or he may, if he thinks proper, join such person 
as a party defendant. 
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Cause transmitted from the Court of Equity of Perquim- 
ons county, at the Spring term, 1852. 

Heath for the plaintiffs. 

Smith, Bragg and Jordan for the defendants. 

Pearson J. In the year 1800, Thomas Long executed 
a deed of gift, by which he conveyed to his children several 
tracts of land and a number of negroes ; among others, he 
gaVe to his son, Edward, a negro girl, Esther, and to his 
son, Joshua, a boy named Lewis. Edward and Joshua 
died soon afterwards intestate^ and before -arriving at the 
age of twenty .one. In 1806, Thomas Long executed the 
following deed : 

STATE OF NORTH CAROLINA, ) 
FERauiMQNS County, ) 

Know all men by these presents, that I, Thomas Long, 
senior, for and in consideration of the natural love and af- 
fection that I have and do bear towards my two sons, Wil-- 
liam Long and Simeon Long, and my daughter, Elizabeth 
Harvey, all of the county aforesaid, do give and grant, unto 
my two sons and daughter, all the right, title, interest, pro- 
perty, claim, and demand ot my sons, Edward Long and 
Joshua Long, deceased, invested in them in and by a deed 
of gift from under the hand and seal of me, the said Thomas 
Long, senior, to them, the said William Long, Simeon Long, 
and Elizabeth Harvey, their heirs and assigns forever, now 
remaining on record in the Register's office of the county 
of Perquimons, for a certain tract of land in the said county, 
adjoining the lands of Isaac White, Samuel Creecy, Tho- 
mas Myers, or howsoever otherwise bounded or reputed to 
be bounded, to have and to hold the said granted and de- 
vised premises, with appurtenances thereof, unto them, the 
said William Long, Simeon Long, and Elizabeth Harvey, 
their heirs and assigns forever, clear of the lawful claims of 
all manner of persons whatsoever. 

In testimony whereof, I have hereunto set my hand and 
seal, this 13th day of August, in the year ot our Lord, 1806. 

T. LONG, Sen'r, [Seal.] 

Witness, William Creecy. 
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The slaves, Esther and Lewis, remauied in the possession 
•of Thomas Long until hi« death in 1817. By his will of 
ihat date, he gives to his three daughters, Mary, Sarah, and 
Harriet, and a ** child wlHc||^my wife now appears to be 
pregnant with," the following negroes, Esther, Lewis, <fcc« 
These four children were the issue of a second marriage, 
t^nd nothing is given to them by the deeds of 1800 and 
1806 — they being then unborn. The testator appointed 
his son, Thomas Long, and Alfred Moore his executors, 
who qualified and proved the will. 

In 1818, upon the petition of S'meon Long, John Nixoa, 
administrator of William Long and M-ary Harvey, the only 
child of Elizabeth Harvey, one .ot the donees in the deed 
of 1806, the negroes, Esther and her child, were sold, and 
the proceeds of the sale divided between the said Simeon, 
John Nixon, administrator, and Mary Harvey, upon the 
allegation that, by the deed of 1806, the negroes, Esther 
and Lewis were given to the said Simeon, William Long, 
the intestate of John Nixon, and Elizabeth Harvey, the 
mother of Mary Harvey. 

In 1826, Joseph Manning, the administrator of Elizabeth 
Haughton, (formerly Elizabeth Harvey,) filed a bill in 
equity against Simeon Long, who had then taken out let- 
ters of administration upon the estate of Edward and Joshua 
Long, and Nixon, the administrator of William Long, and 
others, for the purpose of having one-third of the sum for 
which the negroes had been sold paid to him, as adminis. 
trator of Mrs. Harvey, afterwards Mrs. Haughton, instead 
of Mary Harvey, and it was accordingly so ordered. 

In 1827, Simeon Long was appointed guardian of his 
infant half sisters and brothers ; and in 1829, as they re- 
spectively arrived at age or married, he had settlements and 
took receipts, under seal, in full. These receipts do not re- 
fer to the proceeds of the sale of Esther and Lewis, and 
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that fund was not brought into the account. At the sale 
in 1819, made by Simeon Long, under the order of the, 
County Court, the boy Lie wis was purchased by one Call, 
for $838, and has been sent to parts unknown. Esther and 
her child were purchased by Simeon Long, for 4776. He 
has sold the woman, but still has possession of her issue. 

The bill is filed by the four children, or their representa- 
tives, to whom these negroes are given by the will of Tho- 
mas Long, senior, against Thomas Long, junior, the exe- 
cutor of Thomas Long, senior, and Simeon Long, the ad- 
ministrator o£ Edward and Joshua Long, and others, and 
seeks t6 charge the defendants, Thomas and Simeon Long 
with the Value of the negroes. 

Simeon Long insists, that, by the deed of 1806, the equi- 
table title to the negroes passed to him and his brother Wil< 
liam, and sister Elizabeth, their father being entitled to 
them as the distributee of the two infant donees, Edward 
and Joshua; and that the legal title was perfected by the 
grant of administration to him in 1824, upon the estates of 
said Edward and Joshua. He also relies upon the receipts* 
under seal, given to him )as guardian ; and upon the 
lapse of time. 

The other answers do not vary the case. 

Upon the death of the two children, Edward and Joshua, 
their father became entitled to the negroes as their distri- 
butee ; and, although he was obliged to derive title through 
their administrator, yet, in equity, he was the owner, sub- 
ject to the rights of creditors, if they had any, which is not 
suggested. The case, therefore, depends upon the deed 
of 1806. 

We are at a loss to conceive of any ground upon which 
it could ever have been supposed that this deed passed the 
interest of Thomas Long, senior, in these two negroes. 
They are not named in the deed, nor are they in any man- 
ner referred to. It simply purports to pass an interest in a 

Vol. 8. 58b 
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certain tract of land. It is said, the donor had no interest 
in the land. That is true : but non constat that he intend- 
ed to pass his interest in the negroes. It may be, he sup- 
posed he had acquired an interest in the land; and, at aH 
events, the deed in no way intimates an intention to pass 
his interest in the negroes; and it cannot have that effect 
by the utmost stretch of the maxim^ " ut res magis valeat 
quam pereatJ^ 

The defendant can derive no aid from the receipts, aL 
though they are under seal ; for he expressly admits^ that 
the proceeds of the sale of the negroes were Apt brought info 
account by him in the settlements with his wards : for the 
reason that he supposed, and had all along acted *under the 
impression, that the negroes belonged to himself and his 
brother and sister, under the deed of 1806. Nor can he 
derive any aid from the lapse of time. The plaintiffs were 
under age and under coverture, and, for the greater part of 
the time, he was their guardian, and in duty bound to {mto- 
tect their rights. 

It was insisted, that, as the representatives of William 
Long, and of JMrs. Haughton, had each received one third 
part of the fund; they were necessary parties, and ought to 
contribute with the defendant, Simeon, in replacing the 
fund. 

The plaintiffs were at liberty to make them parties, but 
they were not obliged to do so. A cestui que trust may 
call the trustee to account, without making every person a 
party, with whom the trustee, in violation of his duty, has 
seen proper to divide the fund., 

There must be a decree for an account against SimepA 
Long. All objection, for the want of parties, merely formal, 
being waived by consent. 

Per Curiam. Decree accordingly. 
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Where a party obtained goods, under aa assurance that he would secure thd 
payment by a deed of trust on a house and lot, conveyed to him by his 
mother-in-law, and he accordingly executed such a deed ; but, on the day 
of sale, according to the trust, the mother-in-law forbade the sale, and the 
debtor refased to hare the conveyance, which he had received from her> 
proved and recorded. Held^ that this was a clear case of fraud on the 
creditor, for which he was entitled to relief in Equity. 

A bill is multifarious, where several plaintifib demand, by one bill, several 
matters^ entirely distinct and separate, or when, in the same bill, several 
.matters of distinct natures, are demanded against different defendants. 
But when all the matters charged, constitute but one whole transaction, 
then the bill is not multifarious ; and all the persons, mixed up in the trans- 
action, and having an interest in the subject matters, muA be made parties, 
o avoid multiplicity of suits. 

One who, acting solely as an agent, receives a deed m his own name, and 
then conveys to his principal, need not be made a party to a bill by his 
principal. 

Cause transmitted from the Court of Equity, of New 
Hanover County, at the Spring Term, 1852. 

D. Reid and W. Winslow. for the plaintiff. 
Strange, for the defendant. 

Nash, J. The defendant, Wright, has filed no answer. 
The bill is taken pro confesso ; and, as to her, the case is 
to be heard upon the bill. The defendant, Gilbert, demurs : 
First, because of want of equity On the face of the bill, 
entitling the plaintiffs to any relief against him ; secondly, 
for multifariousness ; and, thirdly, for want of proper par- 
ties. A demurrer, has been defined to be, an allegation on 
the part of the defendant, which, admitting the matters of 
fact, as stated in the bill, to be true, shows that, as they are 
therein set forth, they are insufficient for the plaintiff to 
proceed upon, or to oblige the defendant to answer. It 
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therefore confesses the mMers of fact/which are well 
pleaded; to be true, as alleged in the title. Cooper's Eq. 
PI. 1 10. The facts, as set forth in this bill, are as follows : 
The plaintiffs are merchants, doing business in the city of 
New York : and the defendant, Gilbeit, resides in the town 
of Wilmington, North Carolina. The latter applied to the 
former to purchase of them a quantity of goods, upon 
credit; and in order to induce them to comply with his 
request, represented himself as owning a valuable house 
and lot in the town of Wilmington, which he would con* 
vey to them as security for the payment ot the goods. 
Being unacquainted with the defendant, or his circum- 
stances, they referred the matter, with the consent of Gil- 
t^ert* to their Attorney in Wilmington, to ascertain the 
validity of his title to the house and lot. To his attorney^ 
the defendant exhibited a deed of bargain and sale from 
the other defendant, who is his mother-in-law, fully exe- 
cuted and attested, but not proved or registered. Gilbert 
retained the deed in his hands, for the purpose, and under 
a promise, to have it duly registered. The goods were 
furnished, and the defendant, Gilbert, executed a mortgage 
to the plaintiffs for the premises. As additional security, 
Gilbert endorsed, and transferred to the plaintiffs, with the 
knowledge and consent of the defendant, Sarah Wright, a 
policy of insurance, which she had before that time taken 
out, and which she had transferred to him. Upon the expi- ^ 
rfition of the stipulated credit, Gilbert having failed to make 
any payments, the premises were advertised for sale by the 
s^ent of. the plaintiffs : and, on the day of sale, Mrs Wright, 
by her agent, forbade the sale, claiming the property. The 
sale proceeded, and the house, and lot were bid off for her. 
The agent of the plaintiffs refusedto ratify the sale, because 
of the fraud : and again advertised the property for sale, 
one of the conditions being, that the purchaser should give 
a note at Bank, with good and sufficient sureties, within a 



JUNE TERM,. 1852. 881 

Ajers V. Wright. 

• 

limited tine, or the title should be made to the next highest 
bidder. At this sale, the property was bid off by a^person 
calling himself John Hobson ; but no man of that name is 
known in the town of Wilmington, nor has any person 
claimed his bid. On the expiration of the time limited,,a 
conveyance was made to John Dawson, who was the next 
highest bidder, and who had acted as the agent of the 
plaintiff's in the sale, and who immediately transferred or 
conveyed the premises to them. The conveyance, from 
Sarah Wright to John Gilbert, has never been registered, 
and is still in the possession, if in existence, of onje of the 
defendants. None of these facts are denied by the defen- 
dants; and if they do not constitute a case demanding the 
interference of a Court of Equity, fraud Ihe most open 
and glaring never can. The bill does, upon its face, set 
forth a sufficient equity in the plaintiffs, to entitle them to 
relief. 

The second cause of demurrer, is, that the bill is multi- 
farious. A bill is multifarious, whei;e several plaintiff's 
demand, by one bill, several matters, entirely distinct and 
separate, or where, in the same bill» several matters of dis- • 
tinct natures, are demanded against different defendants : 
but, where all the matters charged, constitute but one 
whole transaction, then the bill is not multifarious : and all 
the parties, mixed up in the transaction, and having an 
interest in the subject matters, must be 4nade parties, to 
avoid multiplicity of suits. This bill is not multifarious 
in any sense. The matters set forth all constitute parts 
of one transaction. 

The third cause of demurrer, is, that John Dawson is 
not a party. He was the agent of the plaintiffs, to bid for 
them, in order to save their debt. The form was gone 
through of making a conveyance to him, and he immedi- 
ately conveyed to the plaintiffs. Dawson had no interest 
whatever in the matter. 



1 



Sse SUPREME COURT. 



Watson V. Williams. 



The demurrer is over-ruled, with costs, and the causa 
remanded. 

Let it be so declared. 

Pbe Curiam* '• Decree accordingly. 



WILLIAM WATSON V8. BENJAMIN C. WILLIAMS. 

The validity of a decree in a Court of Equity cannot be impeached eollat* 
erally. 

Cause transmitted from the Court of Equity of Moore 
county, at the Spring Term, 1852. 

No counsel for the plaintiff. 

Strange and Mendenhall for the defendants. 

Nasu, J. This case is substantially the same as that of 
Sinclair vs. Williams and Murchison^ decided at this term. 
The facts are the same, with a few variations. The land in 
dispute is a different tract ; and, at the Master's sale, Josiah 
Tyson, one of the defendants, was the purchaser, and sold 
it to the plaintiff; but has never made any conveyance for 
it; and the deed of Bryan Burroughs to him was made 
after he had ceased to be Clerk and Master. In this case, 
both defendants answer. Tyson admits the facts stated in 
the bill ; is willing to make title ; and submits to such de« 
cree as may be made. 
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The answer of Williams admits that Charles Chalmers 
was his daly appointed guardian, and that he is now of age* 
and has commenced an action of ejectment to recover the 
land in question. It denies that any such proceedings as 
those set forth in the bill ever were had ; that there ever 
was such decree of the Court of Equity of Moore county, 
ordering the real estate belonging to him to be sold by the 
Master ; that any sale was made by him; or that any re- 
port of his proceedings was made by him, and confirmed 
by the Court. It alleges that, if any such proceedings were 
ever had, they were irregular and of no effect. It further 
admits, that the deed made by Bryan Burroughs to Josiah 
Tyson, was made by him after he was out of office, and is 
therefore *' insufficient and inoperative ;" that the plaintiflT 
purchased of Josiah Tyson. The destruction of the Court 
House of Moore counfy, with the papers belonging to the 
Court, is admitted. 

The answer of the defendant, Williams, brings up mat- 
ters with which the Court, in these proceedings, have no- 
thing to do. Whether the proceedings set forth in the bill 
as having been had, were rightfully conducted or not, we 
cannot enquire into in this collateral manner. If they did 
take place ; if the decree, as alleged, was made by the 
Court of Equity of Moore county, and is unreversed, its 
validity cannot be questioned in these proceedings. The 
main enquiry is, did the Court of Equity make such a de- 
cree ? 'Vhe defendant has, without any qualification, de- 
nied the statement made in the bill, as to those proceed- 
ings, in whole and in severalty. It is stated in the bill, and 
admitted in his answer, that the court house of Moore 
county, after the appointment of Mr Bruce as Clerk and 
Master, was' destroyed by fire, and with it all the records 
of^the Court. The plaintiff avers that, among the papers 
of the Court, were the proceedings under the petition of 
Charles Chalmers. To prove that the records of that suit 
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did exist, the depositions- of two gentlemen of the bar, and 
who were concerned in the case, have been laid before the 
Court. They fully sustain the allegations of the bill upon 
this subject, so as to leave no doubt of the fact. They 
were personally and professionally engaged in transacting 
the business, and it may be said cannot be mistaken. The 
decree, then, was duly made — the report of the Master of 
a sale duly returned and confirmed. The fact of a sale, 
under the decree, by the then Clerk and Master, Bryan 
Burroughs, is denied by the answer. Did it take place ? 
Burroughs proves thar he did make the sale, and Josiah 
TysoA became the purchaser of the land, and that he 
made a full report to the Court, which was confirmed. Dr. 
Chalmers proves the same. This testimony sustains the 
allegations of the bill. The plaintiff alleges, that the deed 
made by Burroughs to Tyson was inoperative, and did 
not convey the legal title : and this the defendant, Williams, 
admits: for it was made and executed after Burroughs 
had gone out of office; and the order of the Court was^ 
that the conveyance should be made by the Clerk and Mas- 
ter. The plaintiff has a clear equity to the relief he seeks 
— the equitable title being in him, and the legal title being 
in the defendant, Williams. The injunction must be made 
perpetual, and the defendants must be decreed to make a 
conveyance in fee to the plaintiff, to be judged of by the 
. Clerk and Master of this Court. 

The defendant, Williams, must pay the costs, 

P£» Curiam. Decree accordingly. 
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DUNCAN M. SINCLAIR vs, BENJAMIN C. VVILL1AM3 BT AL. 

Where land has been sold under a decree of a Court of Equity, the purcha" 
ser will be protected against the legal claim of one who, or whose goardiao* 
waa a party to the decree. 

The case of the Attorney General y. Carver, 12 Ired. 235, cited and approved. 

Cause transmitted from the Court of Equity of Moore 
county, at the Spring Term, 1852. 

No counsel for the plaintiff. 
Strange for the defendants. 

Nash J, Charles Chambers, as the guardian of the de- 
fendant, Benjamin C. Williams, exhibited his petition iu the 
Court of Equity for Moore county, praying fof the sale of 
certain land therein described, belonging to his said ward ; 
and, for the reasons set forth therein, a decree was had at 

Term of said Court, ordering a sale of the land at 

public auction, by the Clerk and Master of the Court. A 
sale was duly jpade by him, and a tract, called the Perkins 
tract, was purchased by the defendant, Murchison. A re- 
port was made by the Master, and confirmed by the Court, 
and the Master directed to make a conveyance to the pur- 
chaser, which he did. Murchison sold and conveyed, for 
a valuable consideration^ to the plamtiff 's father, who took 
possession, and devised the land to the plaintiff. Subse- 
quently, the defendant, Williams, upon arriving at twenty- 
one, brought an action of ejectment against the plaintiff^ 
and the bill is filed to enjoin his recovery, upon the ground, 
that the deed of conveyance from the Clerk and Master to 
Murchison is defective, and does not convey the legal title 
to him. And it also prays a decree against the defendaatii 
for a conveyance in fee t)f the land so purchased. 

Vol. 8. 59e 
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Murchfson's answer admits the allegations of the bill»and 
submits to any deci^s that may be made by this Court. 
No answer has been filed by Williams, and, as to him, the 
bill is taken pro confesso^ and the cause set for hearing. 

A motion is made, on the part of the defendant, Williams, 
to dismiss the bill, on the ground that it is so defectively 
drawn that^no relief can be granted under it. It is alleged 
that, in the stating part of the bill, everything should be set 
forth which is essential to the granting the reli ef asked for: 
and that, nowhere is it sufficiently stated that Benjamin 
M. Williams, the father of the defendant, Benjamin C. Wil- 
liams, is dead, or that the latter is the heir or devisee of the 
former. To the plaintiff's equity, it is perfectly immate- 
rial how the defendant, Williams, claims the land. It was 
sold under a decree of the Court of Equity of Moore coun- 
ty, as the property of the defendant, upon the petition of 
his guardian ; and he cannot be permitted to disturb the 
possession of the purchaser in the way he has attempted it. 
The plaintiflT's equity consists in this: that, under the sale 
made by the Master, the purchaser, Murchison, acquired no 
legal title to the land, it being a mere covenant to make 
title ; and, consequently, the legal title is stiUJn the defend- 
ant, Williams. The object of the Court of Equity was to 
sell the fee simple in the land. ' The deed made by the Mas- 
ter is so defective that it does not convey the legal estate, 
and the defendant has brought an action of ejectment to 
turn tHe plaintiff* out of possession. -All these facts are ad- 
mitted by the defendant, Williams. He has filed no an- 
swer, and the bill, as to him, is, by order of the Court, 
taken pro confesso* Such an order dispenses with any 
proof on the hearing, or, rather, puts the case into a posi- 
^tion in which there is no opportunity to get proof, exclu- 
sive of the bill. Attorney General v. Carver, 12 Ired Rep. 
235. The plaintiff has a clear right to the interference of 
the Court. He is a purchaser under a decree, and the 
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Court is bound to enforce its decrees, and to protect those 
who act under its orders^ 

Per Curiam. The injunction must be perpetuated ; and 
there must be a decree that the defendants, Williams and 
Murchison, by proper and sufficient deeds, ta be judged of 
by the Master of this Court, convey to the plaintiff, in fee 
simple, the land mentioned in the bill. 

The costs will be paid by the defendant^ Williams. 



BENJAMIN RIVKS vs. JONATHAN R FRIZZLE AND AL 

A bequest of personal property to the testator's wife for life, and ** after her 
death, to be equally divided among his lawful heirs/' is a vefited legacy in 
those who were his heirs at the time of his death, and, upon the death of 
one of his daughters, during the lifetime of the widow, survives to her ad- 
mioistrator* 

The words ^ after,'* or <* upon," the death of the wife, or the like ezpfessiooi, 
do not make a contingency, but merely denote the commeneement of the 
remainder, in point of enjoyment. • 

Cause transmitted from the Court of Equity, of Pitt 
County, at the Spring Term, 1842 

Rodman, for the plaintiff. 
Biggs^ for the defendants. 
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Ruppm, C, J. Jonathan Frizzle, by his will, dated 
August 18th. 1843, lent certain slaves and other specific 
dhattles to his wife Ruth for life : and he ordered that three 
other slaves, and the residue of his property, not lent to his 
wife, nor given to Edwin Carman in trust for his daughter 
Ann, should be sold, and the proceeds of the sale, after 
paying his debts, be lent out, and the interest paid to his 
wife during her life. Then the will directs, that "all the 
property lent to my wife, and the principal money " (so 
lent out), "after my wife's death, shall be equally divided 
between my lawful heirs, except the share, or part, which 
I have given away in trust for my daughter Ann, and she 
is not to have any other part or share/' The testator died 
in 1844, and his executor, who was one of his sons, proved 
the will, and delivered to the widow, the slaves and other 
things given to her specifically, and she kept them during 
her life. He also sold the residue, and lent out the money, 
and paid the interest to her during her life. One of the 
testator's daughters, Margaret, died intestate in November, 
1849, and without having had issue, and the plaintiff 
administered on her estate : and in the Summer ot 1851, 
the testator's widow died, and then the executor took the 
slaves and other property lent to her for life, and sold the 
same. The bill was then filed against the executor, and 
the olhet children of the testator, except the daughter Ann, 
claiming an aliquot part of the produce of that part of the 
property, and also of the principal money, arising from the 
tiesidue, with interest, since the widow's death, as the share 
of the daughter Margaret : and the answer insists, that she 
was not entitled to any share thereof, inasmuch as she died 
in the lifetime of the widow, and, so, was not an '* heir " of 
the testator, at the period for dividing the fund. 

It is clear, this was a vested legacy in Margaret, and, 
therefore, survived to her administrator. If there had 
Iseen no life estate given to the widow, but simply a direc- 
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tion for a payment to, or an equal division among, the 
testator's children at a future period, the legacy to each 
child would be vested, according to the known distinction 
between a gift at a certain epoch, or when such an event 
shall happen^ and a direction for payment at that period, 
or upon that event. But the previous life estate to the 
wife, and the gift over on her death, taken together, consti- 
tute a disposition of the whole fund, and the interest of the 
second takers, is simply by way of remainder, or rather 
executory bequest : and " after," or " upon," the death of 
the wife, or the like expressions, do not make a contin- 
gency, but merely denote the commencement of the remain- 
der, in point of enjoyment. See the cases collected, 11 
Roper, Leg, 392. The limitation here is not to such per- 
sons " as may be my heirs at the death of my wife ;'' but 
it is to " my lawful heirs," simpliciter, and imports, there- 
fore, those who were the heirs at the testator's death, who 
took in right then, though they were not to take in posses- 
sion, until the previous benefit, intended for their mother, 
should terminate by her death. It must be declared, there- 
fore, that an aliquot part of the fund belonged to each of 
the testator's children (excepting only the excluded daugh- 
ter) as a vested legacy, on the death of the testator, and 
that such share of Margaret belongs to the plaintiff, as her 
administrator: and the usual enquiries must be directed, 
for ascertaining it. 

Pee Curiam. Decree accordingly. 



340 SUPREME CX>URT. 



JOHN R. BITTER vr JACOB STUTTS ET AL. 

If, in the insiitution of a suit, or in its prog^ress, the course of the Court re-* 
quires a party to make an affidavit, the fact of his being infamous does not 
make him moompetent to do se ; av an affidavit to coDtkiue cause, &e. 

On the other hand, if a party offers himself as a witness in his own cave, (as» 
for mstance under the book debt law,) the fact of his being infamous will 
make him incompetent. 

A party, though he is infamous, is competent to make affidavit to the trutK 
of the facts alleged in his bill, seeking to reeoret the amount ef a lost bond. 

The cases of Hall vs. jCox, Mart. 24, and vs. Kimbrough, Mart.. 25 

cited and approved. 

Cause removed from the Court of Equity of Moore coun- 
ty, at the Term, 1852. 

Strange for the plaintiff. 
Winston for the defendants. 

Pearson J. The bill seeks to enf<>ree payment d* a 
note, under seal, for $300, which the plaintiff alleges was 
executed by the defendants to him ; and which, he further 
alleges, was, by accident, lost out of his possession. The 
plaintiff annexes to the bill his affidavit of the truth of the 
matters therein set forth. 

The plea alleges, that there has been a conviction and 
judgment against the plaintiff for mismarking a hog. Twa 
questions are presented. Does the conviction and judg* 
ment make the plaintiff infamous ? If so, is he incompetent 
to make the affidavit ? 

Without deciding the first question, and assuming that 
the offence of mismarking, created by the statute, is infa. 
mous, we are of opinion that the plea was properly over- 
ruled, on the ground that the plaintiff was not incompetent 
to make the affidavit. 
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If, in the institution of a suit, or in its progress, the 
■course of the Court requires a party to make an affidavit, 
4he fact of his being infamous does not make him incompe- 
tent to do so : for, if an affidavit be required, and, at the 
same time, the party is held to be incompetent to make it, 
he cannot pursue his right, and there will, in effect, be a 
denial of justice. This principle is settled, as well upon 
the reason of the thing, as by authority. For instance, a 
party infamous for crime, or a free negro in a suit against 

a white man, is competent to make an affidavit to sue , 

or to continue the case, or to remove the case, &c. Davis 
vs. Carter, 2 Salkeld, 461 — Hall vs. Cox, Martin, 24. 
— — vs. Kimhrough, id. 25. 

On the other hand, if, under some of the exceptions to 
the general rule, a party offers himself as a witness in his 
own case, the fact of his being infamous will make him in- 
competent : for, if he is not a competent witness between 
third parties, of course he cannot be competent to give evi- 
dence in his own favor. This principle is also well settled 
upon the reason of the thing and upon authority. For in- 
stance, a party, who is infamous, cannot prove his debt 
under the book debt act. Walker v. Carney, 2 Strange, 
1 148, 1 Greenleaf on Evid. sec. 374. 

The only question is, which of these two principles 
applies to the case now under consideration ? Evidently 
the first : for the affidavit of the plaintiff is required bj^the 
Court as a condition precedent to the jurisdiction of this 
Court, and a change of the forum. 

Per Curiam. This opinion will be certified. 
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JOHN STEWART AND AL. vs. STARKY MIZELL AND AL. 

A judgment at law and a decree in Equity, in cases of partition, are both 
equally conclasive, in respect to the thing in which the parties had, or ad' 
mitted, or it -was declared they had, an eetate in cominoi}, and also ia 
respect to the share, to which each was entiiled, and to tlie parcel allotted 
to each, as his share in severalty. 

Wherefore a bill cannot bo supported, to set aside a decree formerly made 
between the parties, though it be alleged, that the facts then admitted and 
lound by the Court, and on which the decree was Ibaoded, did not in fact 
exist. 

The case of Mills y, Witherington, 2 Dey.and Bat. 433^ cited imd approved. 

Cause transmitted irotn the Court of Equity of Bertie 
county, at the Term, 1851. 

Winston^ Jr.^ for the plaintiffs. 
Bragg, for the defendants. 

RuPFiN, C. J . Henry Cobb died intestate, in Bertie, in 
1843, seized in fee of four tracts of land in that county, 
having had eight children, of whom several survived bim^ 
and of each of those who were dead, there was issue living. 
In April, 1844, the children and grand children of the intes- 
tate, united in a petition in the Court of Equity, for the 
partition of the lands among them : and, in the petition^ 
each tract was particularly described, and it was stated that 
the said land descended from the intestate, Henry Cobb, to 
his children and grand-children, the petitioners, in fee; and 
then the share therein of each of the petitioners, was par- 
ticularly set forth ; that is to say, that each of the surviving 
children was entitled to one eighth part thereof, and that 
each of the grand-children was entitled to a certain aliquot 
part of one-eighth of the whole, as representing his or her 
parent. The petition then prayed for partition among the 
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parties, so that a share should be allotted to each of the pe- 
titioners in severalty, according to their respective rights, as 
therein set forth ; and, representing further, that tlie land 

was of'so little value, and the number of shares so many 

fourteen in all — that actual partition could not be made 
without injury to ^the parties. The petitioners prayed, also, 
that the Court would decree a sale of the lands, and a divi- 
sion of the proceeds among the petitioners, in the propor- 
tions, and according to their said several and respective 
rights. 

Upon the petition, the sale was decreed, as prayed for, 
aud was subsequently made by the clerk and master, at the 
price of $841, and reported to the Court, and confirmed 
without objection : and, in March 1845, the clerk and mas- 
ter was ordered to collect the money, and pay it to the par- 
ties, according to their several rights, as set forth in the 
petition. The master got in the money, and distributed it 
accordingly : and paid to each his or her share, except such 
as belonged to infants htidfeme coveris, and those portions 
were retained by him, to be invested and secured for the 
benefit of those persons, under the direction of the Court. 

The present bill was filed in March 1848, by four of the 
intestate's children, or those representing such of them sb 
were dead, against the other four children or their heirs. It 
states, that the intestate had, in his life time, settled on each 
of his four children, respectively, who or whose heirs are 
defendants, lands equal in value, at least, to one-eighth part 
of the lands so settled in his life, and also of those of which 
be so died seized : and that the children, on whom the 
lands were settled, were not entitled to any part of the land 
descended^ or, at all events, to only as much thereof, as 
would make the estates of all the children equal. And the 
bill charged, that those children never accounted ffor any 
part of the land settled on them respectively, and that« 
without having done so, each received a lull share of the 

Vol. a. 60m 
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proceeds of the descended land, under the decree made on 
the petition. The prayer is for a discovery, as to the lauds 
settled on the several defendants or their parents^ by the 
intestate, and that a value may be set on them, and the 
rights of all the heirs of the intestate adjusted upon the 
basis, that each child, thus provided for, was entitled only 
to such portion of the proceeds of the descended land, as 
would make him equal with the other children, and that 
such of them as have received more, may be decreed to 
pay in the excess, that it may be duly divided among those 
children on whom nothing was settled. 

The defendants put in a demurrer, which was over-ruled 
in the Court below. They then put in an answer, and ad- 
mit certain lands to have been settled on them respectively 
by their father, and that they were not considered in the 
division of the lands descended at their father's death. 
They say, that those provisions were well known to all the 
parties, when the petition was filed, and the proceedings had 
under it : and that, in consequence thereof, the children, 
who had been provided for., would not bid for the other 
land, against the children not provided for, but allowed them 
to become the purchasers, at an under value, in order to 
place them all nearer on an equality. The answer, then, 
insists on the former suit and decree, as conclusive of the 
rights of the several parties, as therein set forth and estab* 
lished. 

The bill cannot be sustained. A judgment at law, in 
partition, is conclusive, in respect to the thing in which the 
parties had an estate in common, and also in respect to the 
share to which each was entitled, and to the parcel allotted 
to each as his share in severalty. Mills v. Witherington^ 
2 Dev. and Bat. 433. In that case, it was held, that, where 
land belonging to one of the parties in severalty, was stated 
in a petition for partition, to be a part of the land which 
belonged to all the parties in common, and was allotted in 
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severalty, to one of the petitioners, as his share of the whole, 
the judgment was conchisive, and the partition was, in 
itself, a good title, as between the parties to it. If, instead 
of an application to the Court ot Equity for a partition by 
a sale, these parties had proceeded at law for a partition, 
and one had been adjudged, giving to each child an equal 
share, specifically, of all the land, as having descended 
from their father to all of them equally, the case cited deter 
mines that the partition would have been finaU For, by 
the act of descents, where a child is provided for, all the 
lands of which the parent dies seized, does not descend to 
all the children : but it descends to them as tenants in com. 
mon, and only *< so much.of the lands shall descend to 
such child, so provided for, as will make the estates of the 
children equal." Therefore, when the petition stated, that 
the descended land descended to all, equally, the form, as in 
the case cited, admitted of, record, that land, which in fact 
belonged exclusively to them, was vested in the whole, in 
fee : and the judgment of the Court, founded on that ad- 
mission in the pleadings, would be necessarily conclusive. 
Not less so is the decree of the Court of Equity, upon facts 
found and declared, and a, fortiori on those admitted by the 
parties. If it were not so, there would be no end to liti- 
gation in this Court. Indeed, the decree in this cause could 
no more be regarded as final, than that which the present 
bill seeks to overturn, upon the ground merely, that it was 
not in itselt strictly right. This is not an attempt to review 
the decree: for, it is just what it ought to have been, and 
what the Court was obliged to pronounce, according to the 
concurring allegations of all the parties* Nor is there any 
allegation now, that some of the parties formerly practised 
any arts to deceive the others, as to the facts or law, on 
which their rights depended, or that the facts were not fully 
known to every one of them« There is nothing of the kind 
in the bill : and, indeed, the «nswer states, that there was 
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not even a mistake in respect to the facts. So, the sole 
ground, on which the -relief is sought, is, that the former 
decree, though right, according to the facts then agreed by 
the parties, was not right, according to the facts then truly 
existing. Consequently, a decree, in this cause, founded on 
a declaration, that the plaintiffs were not at all provided for 
by the father in his lifetime, might by and by be overset 
upon evidence, that, in fact, the father did settle lands on the 
present plaintiffs, or did not settle them on the present de- 
fendants : and thus neither facts, found or admitted, would 
be deemed established, nor adjudications, resting on them, 
be respected as right or conclusive. 

Per Curiam. ' Bill dismissed, with costs. 



ASHLEY SANDERS, EX'R. ET AL vb, NATHANIEL O. JONES, 
ADMINISTRATOR, &a 

An administrator, in this 8tat«, eannot, by yirtue of bis appointmeot, collect 
the assets of bis intestate in another State, and is under no legal obliga* 
tion to procure administration out of the States 

But if an administrator pays oyer to one of the distributees, residii^ in ano- 
ther State, bis share of the personal property in (his State, without charg- 
ing him with advancements made to him by the intestate, the admmistra- 
tor becomes personally liable to the other next of kin for the amount so 
misapplied. 

The cases of Butt ts. PricCf Conf. Rep. 68, Plunmer vs. Brandon, 5 Ired, 
Eq. 190, Governor vs. WilliatM, 3 Ir«d. 154, cited and approved* 
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Cause removed from the Court of Equity of Johnston 
county, at the Spring Term, 1852. 

Husted for the plaintiff, 

W. H, Haywood for the defendant. 

Nash, J. The bill is filed for an account against the de- 
fendant, N. T. Jones, as administrator of Hardy Jones and 
David Jones. Hardy Jones, in his lifetime, sent a parcel 
of negroes to the State of Alabama, by his son, the defend- 
ant, David T Jones, to hire out. Hardy Jones died intes- 
tate, and N. T. Jones is his administrator. The plaintiffs 
and defendants are his next of kin. The slaves were after- 
wards taken into possession by the administrator, and the 
estate settled and duly distributed, except the claim against 
the defendant, D. T. Jones, for the hire of the negroes 
while in his possession. David Jones came to this State 
and received from the administrator his proper proportion 
of the estate of his father, without any deduction, or being 
called to account for his advancements. The plaintiffs are 
entitled to a decree for an account of the hires of the ne- 
groes. This account is claimed by the plaintiffs on two 
grounds. The first is, that it was the duty of the adminis- 
trator to have gone to Alabama anc! taken out letters .of ad- 
ministration there, and collected what was due from the 
defendant, D. T. Jones: and second, because he paid over 
to D. T. Jones his distributive share, without retaining 
what was due from him to the estate. The first ground is 
untenable. An administrator is, by virtue of his appoint- 
ment, bound to collect all the personal assets of the intes- 
tate which are within the State, because his letters of ad- 
ministration are co-extensive with the State ; but he can- 
not, by force of them, collect the assets in another State, 
and is under no legal obligation to procure administration 
out of the State. Plummer v. Brandon^ 5 Ire.Eq. 190; Con, 
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Rep. 68.; Governor vs. Williams, 3 Ired, 153; Mor relics, 
Dickey, 1 John.C. R. 186, 

The agreement between the father and son was, if the 
latter would take slaves to Alabama, and hire them out, the 
former would give the latter one-half the proceeds; and 
allow him his board and schooling for one year. The num- 
ber of the negroes was twelve ; and the defendant, David 
JoneSi at that time resided in the State of Alabama. It is 
proved that the slaves were hired out by David for the sum 
of twelve hundred dollars, and notes taken from the hirers. 
This transaction between the father and son cannot be 
looked upon in the light of a contract, properly speaking : 
but as a donation made by the former to the latter, of sa 
much money, to settle or assist him in hfe. The sum of 
six hundred dollars was too large, and shows, we think, the 
true character of the transaction. This case bears a strong 
analogy to the case of Hanner vs. Winburn, 7 Ired. Eq. 
142. In the latter case, the father, Nathan Armfield, put 
into the possession of his son, John, a negro, not as an ad» 
v,ancement, but as a loan. The slave was kept by John 
several years during the life of the father; and upon his 
death, a question arose in what light he was to be consid- 
ered. The Court decided that the slave was not an ad- 
vancement, but the hires, which were in the hands of John, 
and had never been demanded by the father, were. I do 
not say this case decides the case now before us, but it 
bears upon it, and aids in its decision. David's estate was 
increased by his portion of these hires, for it was a dona- 
tion : and the remamder of the hires reserved to the testa- 
tor, and never claimed by him, was also so much of the 
personal estate in his hands, and for which he was bound 
to account, on the settlement of the estate. It is admitted 
in the pleadings, that the defendant, David, has never set- 
tled with, or paid over to, the defendant, N. T. Jones, the 
administrator of Hardy Jones, any portion of these hires ; 
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nor has the administrator ever settled .with the plaintiffs for 
the same : but that he has duly paid over to the plaintiffs 
all their portion of the other personal property of Hardy 
Jones. Hardy Jones died in 1837; and, at the August 
Term of the Court ot Pleas and Quarter Sessions of John- 
ston county, in the same year, the defendant, N. T. Jones 
was appointed his administrator. In 1842 or '3, a division 
was made, among those entitled to it, of the personal pro- 
perty of the intestate which was in this State ; at which time 
the defendant, David Jones, was present and received his 
portion, without accounting for the hires of the negroes re- 
ceived, or to be received, by him, in Alabama. Nor was 
any attempt made, by the defendant, N. T. Jones, to hold 
him to an account. We hold, that it was the duty of the 
administrator to withhold from David Jones his portion of 
the estate of his intestate, until he had fully accounted for 
all the advancements made him, and the property of the 
estate in his hands: and that, in failing to do so, he has 
subjected himself to the claims of the plaintiffs to their full 
respective portions of said advancements ; to which, alone, 
^he plaintiffs admit their present claim extends. It is re- 
fered to the Master to ascertain the amount of the said ad- 
vancements and the other fund. Although David Jones 
was of age, such reasonable sum as he expended in his 
maintenance and education, under the direction of his fa- 
ther, is not to be charged to him, as they are not an ad- 
vancement. 

It must be referred to the Clerk. 

Per Curiam. Ordered accordingly. 
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ELIZABETH HUNTLT vs, ROBERT S. HUNTLY. 

Although a deed from a husband to his wife« for slaves, cannot have the ef-^ 
fact of vesting a title in her, yet it amounts to a declaration of trust in her 
favor. 

Where, by agreement, properly is to be held in trust, the trustee is not it 
liberty to assume the position of an adversary, and cannot make a title to 
himself by the length of his possession ; because he holds for another, and- 
not for himself, and continues to be bound by the original agreement. 

Cause removed from the Court of Equity of Anson coun*- 
ty, at the Spring Term, 1852. 

Winston, for the plaintiff. 

Strange and Mendenhall, for the defendants^ 

Pearson, J. After the demurrer was over-ruled, 6 IreJ. 
Eq. 548, the defendant answered, and evidence was taken 
on both sides; by which these facts were estabhshed: 
In 1838, the plaintiff separated from her husband, the de- 
fendant, Robert Huntly, and put herself under the protec- 
tion of her brother, James H. Ratcliff, the testator of the 
other defendant, who undertook to act in her behalf, and, 
as her next friend, instituted proceedings for alimony. Soon 
thereafter, the parties, at the instance of mutual friends^ 
agreed to compromise ; and, on the 22d of May, 1838, James 
H. RatclifF, in behalf of his sister, paid to the defendant, Ro- 
bert Huntly, $200; and executed to him a bond, with a 
condition to pay the cost of, and to dismiss, the proceedings 
which had been taken for the recovery of alimony, and to 
indemnify the said Huntly trom all liability for the debts 
and contracts of his wife, so long as she may live separate 
from him. On the same day, the defendant, Huntly, deliv- 
ered to James H. Ratcliff three slaves, and executed to ih^ 
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plaintiff an actual bill of sale for the same slaves. These 
three acts : the payment of the $200, and execution of the 
bond by Ratcliff ; the delivery of the slaves ; and tjie execu- 
tion of the bill of sale to the plaintiff, were parts of the same 
transaction. On the day following, the plaintiff executed 
to James H, Ratcliff an absolute bill of sale for the same 
slaves; and he, and the defendant, his executor, have held 
them ever since. The plaintiff alleges, that, by the sale 
and delivery of the slaves, the legal title vested in James 
H. Ratcliff, in trust, as a security for the money by him ad- 
vanced, and to indemnify him ; and then, in trust, for her 
separate use and benefit, absolutely, and free from all claim 
on the part of her husband. 

The defendant, Huntly, admits the plaintiff's allegation* 
But the other defendant denies that there was any such 
trust, and alleges that James H. Ratcliff, his testator, pur- 
chased the slaves, and took the legal title for his own use, 
and on his own account ; and says he made the purchase 
'* for better or for worse : if Huntly and his wife should re- 
main separate for a long time, it was ** a bad bargain ;" if 
they should become reconciled in any short time, it was "a 
good bargain.'' 

This presents the main question in the cause. Was the 
sale and delivery of the slaves to James H. Ratcliff, in trust, 
as alleged by the plaintiff; or was it a purchase by him, for 
his own use. 

We are entirely satisfied that James H. Ratcliff took the 
slaves in trust, as alleged by the plaintiff* Whether a 
trust can, by parol, be added to a deed absolute on its face? 
is a question not presented by this case; for the convey- 
ance was by parol, viz. by sale and delivery : and, passing 
by that question, ihe fact of the trust is established by the 
evidence, beyond all doubt. James H. Ratcliff professed to 
pay the $200 for and in behalf of his sister. He bound him- 
self to dismiss the proceedings, and release her claim to 

Volume 8. 61e 
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alimony. This he of necessity did, as her agent, and in 
her behalf; and his bond recites, that her husband had 
agreed to give her the slaves, and *' that she may ever use, 
possess and enjoy them, free from any contract or liabilities 
on his part.'' Besides this, as a part of the same transac- 
tion, the husband executes to the wife an absolute bill of sale 
for the slaves. Although this deed could not have the ef- 
fect of vesting the title in her, yet it amounted to a declara- 
tion of a trust in her favor. 

We are thus relieved from the necessity of commenting 
upon the conduct of a brother, who, after undertaking to 
protect and aid a sister, should attempt to speculate upoa 
her domestic relations, and to acquire, as a purchaser, for 
his own use, and, in ihe language of the answer, ** for bet- 
ter or for worse,'' property of the husband, to be paid for in 
part by a surrender of the claim of the sister to alimony. 

It was then insisted for the defendant, John P. Ratcliff, 
that, although the bill of sale executed by the plaintiff to 
his testator, was inoperative to pass the title, yet it had the 
effectof making his possession adverse, as an assertion of 
title in himself, which, having been continued for more than 
three years, gave him a good title. This position is not 
tenable. When, by agreement, property is to be held in 
trust, the trustee is not at liberty to assume the position of 
an adversary, and cannot make a title to himself by the 
length of his possession ; because he holds for another, and 
not for himself, and continues to be bound by the original 
agreement. 

It was further insisted, for the same defendant, that the 
trust w^as a substitution of the slaves in lieu of the plain- 
tiff's alimony; and that, as a reconciliation had taken place, 
the trust in favor of the wife had thereby determined, and 
consequently she could not maintain this bill, as the trust 
resulted to the husband, and it was for him to enforce it, if 
he saw proper. This objection would come with more 
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propriety from the husband. But, admitting it to be opea 
to the other defendant, the reply is : the trust alleged and 
proven is an absolute one, for the separate use of the wife, 
which "she may forever possess and enjoy, free from any 
contract or liability on the part of the husband." This ex- 
cludes the idea of a trust resulting to the husband upon the 
reconciliation, and there is no allegation or proof in regard 
to the terms of the reconciliation. 

There will be a decree for the plaintiff, and the defendant 
must pay the costs, except those of the other defendant. 

Per Curiam. Decree accordingly. 



JOHN C. WASHINGTON, EXR., &c., vs. ELIZABETH BLUNT 
AND AL. 

A testator bequeathed, as followp: *^ I desire that my two negroes, A. and 
S., shall continue to labor for the benefit of my estate, for three years after 
my death, or pay the sum of seven hundred and fifty dollars each, to ray 
executor. At the expiration of that time, (three years), I desire that they 
may be permitted to select their masters ; and do authorise and empower 
my executor to sell them to such person or persons as they may select, at 
a nominal price, or to liberate them, if it can be done consistently with the 
laws of North Carolina, as they may prefer : my intention being to haye 
them kindly treated, and properly taken care of, for the remainder of their 
lives, etc." Heldf that the first part of fhe bequest was void, as being 
■abstantially for their emancipation ; tmi that, therefore, if the negroea 
choee to remain in this State, it would be the duty of the executor to eell 
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p them <i« tlovet ; bat, in doing so, he is not obliged to put them up at auc- 
tion, but may sell them of slaves at private sale, for a fi>ir price, to any 
person at bis discretion. If thej prefer being emancipated, the executor 
may send them out of the State, by giviug bonds or without giving bonds* 

The testator also bequeathed, as foHows: ** Should my negro woman H. de- 
sire to be sold in the neighborhood of Washington, where she was raised, 
I authorize and request my executor to sell her and her child S. to such 
persons as she may select in that neighborhood, and for such prices as be 
may think proper. My executor is further authorized, requested and 
empowered to hire out said H. for six or twelve months, to such person as 
she may select, thus giving her an opportunity of choosing her master ; or 
she may remain with her mistress eight or ten years, if she wishes." The 
woman preferred remamiug with her mistress, but, having had several 
children, had become expensive, and her mistress declines to keep her, with- 
out some compensation being allowed from the estate. Held, that the 
executor could not make such allowance, and if the mbtress will not keep 
and support the negroes, the executor must sell them ; and, in doing so, he 
may exercise bis discretion, according to the testator's intention, and may 
sell in the neighborhood of Washington, to any person at private sale, for a 
reasonably fair price. 

An executor, who has entered upon the discharge of his trust, cannot after- 
wards resign it. 

The cases of Thompson v. Newlin, Ire. Eq. S2, Wooten v. Becton, 8 Ire* 
Eq.66. cited and approved. 

Cause removed from the Court of Equity, of Lenoir 
County, at the Spring Term, 1852. 

This was a bill filed by the plaintiff, as executor of Nathan 
G. Blunt, praying the direction of the Court in regard to the 
execution of certain bequests contained in his testator's will. 
The bequests and the questions therewith connected, are set 
forth in the opinion delivered in this Court. 

/. W, Bryan and /. H, Bryan, for the plaintiff. 
Rodman, for the defendants. 

Pearson, J. Three questions are presented : 1st. Th€ 
will has this clause : " I desire that my two negro men, 
Allen and Samuel, shall continue to labor for the benefit of 
my estate, for three years after my death : or pay the sura 
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of seven hundred and fifty dollars each to my executor. 
At the expiration of that time (three years), I desire that 
they may be permitted to select their masters: and do 
authorize and empower my executor to sell them to such 
person or persons as they may select, at a nominal price : 
or to liberate them, if it can be done consistently/ with the 
laws of North Carolina, as they may prefer : my inten- 
tion and desire being to have them kindly treated and 
properly taken care of for the remainder of their lives/' etc. 

It is evident that the testator intended to sell these negroes 
to themselves, at the price of $751) each, or three years labor 
** for the benefit of his estate," under the stimulus of a 
promise of freedom. Two questions are presented : Sup- 
pose they prefer to enjoy their freedom in this State, by 
selecting some one, who is to become their ostensible 
owner, at a nominal price, and who will *' treat them kindly, 
and take care of them for the remainder of their lives.'* Is 
this a lawful trust, such as the executor is at liberty to carry 
into execution ? We think not. For it is only another 
name, or mode, or disguise, under which to make free 
negroes, and introduce a sort of quasi freedom, wholly 
incompatible with our institutions. Should the negroes 
prefer to remain in this State, it will be the duty ol the 
executor to sell them as slaves^ and to account to the estate 
tor a fair and reasonable price. Of course, he has a discre- 
tion, and is not obliged to put them up on the block, to the 
highest bidder ; but may sell them at private sale, to any 
one who will give a fair price for them as slaves* 

Suppose they may prefer to be emancipated. Theexecu- 
tor may then adopt one of two courses, either of which, 
According to the decisions of this Court, can be done con. 
sistently with the laws of North Carolina. He may give 
the bonds required by the statute, and send them out of the 
State : or he may send them out of the State, and thus libe- 
rate them without the bonds. Thompson v, Newlin, 8 Ire. 
Eq. 32, W oaten v. Becton, 8 Ire. Eq. 66. 
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2d. There is this clause : " Should my negro woman, 
Harriet, desire to be sold in the neighborhood of Washing- 
ton, where she was raised, I authorise and request my 
executor to sell her and her child Sophy to such person as 
45he may select in that neighborhood, and for such price as 
he may think proper^ My executor is further authorised, 
requested and empowered to hire out said Harriet for six or 
twelve months, to such person as she may select, which 
will give her an opportunity of choosing her master, or ^Ae 
may remain with her mistress eight or ten years, if she 
wishes?^ 

Harriet preferred to remain with her mistress (the widow 
ot the testator): but she has had several children, and, as 
the widow says, her services are not worth the maintenance 
of herself and children. The question is, can the executor 
pay the widow a reasonable sum for maintenance? We 
think not. The testator evidently intended to favor Har- 
riet, and took it for granted that **her mistress" would keep 
her and Sophy eight or ten years ; but he seems not to 
have thought about the children she might have afterwards; 
and, while intending a favor to her, there is nothing to show 
that he intended to put a burden on his estate, or on his 
widow. The result, therefore, is, that, if the widow is not 
willing to maintain Harriet and her children, free of charge, 
the executor must sell her. In making the sale, he has a 
wide discretion, according to the intention of this testator, 
and may sell to any person in the neighborhood of Wash- 
ington, Harriet may selectj for a reasonably fair price, at 
private sale. And it is evidently the testator's intention, 
that not only the child Sophy, but the children born since, 
should be sold with their mother, to some kind master. 
And, in reference to this, the executor is at liberty to aid 
the woman with his advice in making a selection. 

3d. Can the executor resign ? We think not. He has 
accepted and entered upon the discharge of his trust, and 
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can only be removed upon a suggestion of unfitness or un« 
faithfulness : neither of which is alleged. 

There must be a decree according to this opinion. 

Per Curiam. Decree accordingly. 



UNIVERSITY OF NORTH CAROLINA vs. JOSIAH MAULTSBY 

AND AL. 

Tbe act of 1860, ch. 62, directing the personal estate .of any deceased persooi 
that might remain in tbe hands of an executor or administrator for sofod 
years, unclaimed, &c. to be paid oyer to the President and Directors of 
the Literary Board, is not unconstitutional, though such property, as it 
might accrue, had been directed to be paid to the UniFersity, by the acts 
of 1784 and 1809, Rev. Stat. ch. 46, sec. 30 

It is competent for the Legislature to enact, that an administrator should^ 
after a reasonable time, pay an unclaimed surplus of the estate to any per- 
son, charged by law with the keeping and securing of the same, for the be- 
nefit of the creditors and next of kin. And they may, when they think 
proper, from time to time, ehaage such depositary. 

The Uniyer^ity of North Carolina is a public institution and body politic, and^ 
therefore, subject to the Legislatiye control. It was not only, originally, 
the creature of the Legislature, but it is absolutely dependant upon the Le» 
gislatiye will for its contmuing existence. 

The fact, that priyate donations haye been made to the TJniyersity, does not 
alter the nature of the foundation, nor the character of the corporation. 

Appeal from the Court of Equity of Columbus eounty, 
at the Fall term, 1851. 
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This was a bill filed in 1851, by the Trustees of the Uni- 
versity of North Carolina, alleging, that one Charlotte 
Rouse, of Columbus county, died intestate in the year 1841; 
and that administration on her estate was granted to Josiah 
Maultsby, at August Term, 1841, of the County Court of 
the said county ; that the said administrator still has in his 
possession a large amount of the estate of his intestate, re- 
maining unclaimed ; and the bill prays for an account of 
^uch estate, and that the amount may be paid and delivered 
over to the plaintiffs. 

To this bill, a general demurrer was filed by the de- 
fendant. 

John JEf. Bryan, with whom were W, H, Haywood and 
Moore, for the plaintiffs, submitted the following argument: 

The constitution enjoins the establishment of one or more 
Universities, where useful learning shall be encouraged and 
promoted. The act of 1789, whereby the University of 
North Carolina is established, declares that a University, 
supported by permanent funds, and well endowed, would 
have the most direct tendency to answer the above pur- 
pose, "in the education of the rising generation/* The 
same recital is in substance made in the preamble to the 
second act of '89, which is as follows : ** And whereas, ade- 
quate funds will be found to be the means which will most 
effectually secure to the Slate the advantages to be hoped 
and expected from such an institution: therefore. Be it 
enacted^ 4*^. That a gift of all monies, due and owing to 
the public, to January, '83, for arrearages, &c. be fully and 
absolutely made to the University," <fcc. 

And by the second section, ** all property which has here- 
tofore, or shall hereafter, escheat to the State, is vested in 
the trustees." The word " escheat," as used in this act* 
has been held to embrace every case of property falling to 
Ihe sovereign, for want of an owner — 2 Hay* 198 ; 4 T R. 
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243 ; Dig. Fran, A. 1. By the 8th and 9th sections of the 
original act, subscriptions are invited from individuals, ifcc. 

By the act of 1809, Rev. Stat. ch. 46, sec 20, all sums 
of money, or other estate, which shall now remain, or shall 
hereafter remain in the hands or possession of any execu. 
tor'or administrator, for seven years, (fee. unclaimed by 
suit, &c. shall be paid over to the trustees, &c. 

By the act in question, (1850-1, ch. 62.) this statute 
(1809.) is repealed, and money, or other estate, remaining 
in the hands of executors or administrators more than four 
years, (fcc. is to be paid to the Literary Board. 

The University is, in a legal sense, a private corporation : 
it was undoubtedly established for public purposes ; but 
that is by no means the test. Banks and Railroads are es- 
tablished for public purposes, and for the public good ; and, 
although the State may own the greater portion of the 
stock, they are still private corporations in law. A public 
corporation is one which exercises some portion of the so- 
vereign power, which is delegated to it, because such pow- 
ers may be more conveniently exercised by such ah instru- 
ment. Such are municipal corporations of various kinds. 
Angel on Corp. 27, 28, 29 ; Dartmouth Coll. case, 4 Wheat. 
(U. S.) Rep. 636 ; Mills v. Williams, 11 Ired. 558. 

The University may sue and be sued, and has a private 
fund out of which a judgment may be satisfied. A large 
portion of the funds of the University have been derived 
from private donations, which were invited by the act of 
'89, and which, with the donations made by the State, con- 
stitute a common fund, solemnly dedicated by the Legisla- 
ture to a common and most useful purpose — the education 
of the youth of the State. The State has no more right, 
in good faith, to resume its grants, than have the individual 
donors. 

The trustees of the University have an interest and a 
legal right to exercise the powers, and to perform the du« 

Vol. 8. 62k 
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ties imposed upon them by law, and which they have as^ 
sumed ; and it by no means follows that these rights artf 
not regarded as valuable in contemplation of law, because 
they are not attended with individual pecuniary profit* 
The right of suffrage is the exercise of a public trust, and 
yet it is a much valued private right. 

If, then, the University is to be regarded as a private 
corporation, as the authorities cited show, then by the acts 
of 1789 and 1809, a contract was made with this corpora- 
tion, whereby a vested right to this property accrued, and 
the act of '50-51 violates the obligation of this contract, 
und is thus repugnant to the constitution of the United 
States* 

This act is contrary to our own Bill of Rights : the Uni- 
versity is deprived of property " contrary to the law of the 
land" — this means, as held by our Courts, some judicial 
proceedings, in which the party whose rights are to be ai- 
fected can be heard, before judgment. It must, from the 
force of the term law, mean a certain established mode of 
proceeding, not a single temporary act. 

But even public or municipal corporations may stand, in 
relation to a franchise or property conferred upon them by 
the Legislature, on the same footing as a private corpora- 
tion. As in the case of Bailey v. the Corporation of New 
York, 3^ill (N, Y.) Rep. 631; Angel on Corp. 30,31; 
with regard to the Croton Water Works. And suppose 
the case ot a grant to a town, by the Legislature, of a lo^ 
of ground for the purpose of a park and public walks, al- 
though this is for public puj-poses, and to a public corpora- 
tion, yet it is submitted, that it cannot be resumed at the 
pleasure of the Legislature. 

An argument in favor of the act of 1850 is sought to be 
derived from the nature of the property and interest grant* 
ed to the University : but, as to the interest in the proper- 
ty, it is contended that, however limited and contingent 
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that may be, yet it is a beneficial interest, and at ail events^ 
it is recognised by law (and by this very law,) as such. 
And, as to the nature of the property, that is unclaimed 
personal property, or money remaining, &c. in the hands 
of executors or administrators. These are termed in law, 
" bona vacantiuy" and origmally belonged to the sovereign, 
and may be granted by him as a franchise to a subject or 
corporation. Co. Lit 136 ; Fox v, Horah, 1 Ired. Eq, 361, 
And, although this property may accrue from time to time, 
yet the right of the University is as perfect to that which may 
hereafter accrue, as to that which has already been reduced 
into possession. From the very nature of the franchise, it 
consists in the right to take whenever the goods become 
vacant, as in the analogous franchises of waifs, wrecks, &c . 
and in case of advowsons. The property or franchise, 
granted to the Literary Board, is the same identical fran- 
chise which had been granted to the University, which can* 
not lawfully be done. Earl of Rutland's case, 8 Cr. Rep. 
Ill; 2 Black. Com. 37, 

But the Legislature itself, by a strong implication, have 
admitled that they do not possess the power which is at- 
tempted to be exercised by this act. In 1830, the Univer- 
sity was reduced to a very low estate, and the Trustees 
petitioned the Legislature for aid ; and, by the act of 1830, 
eh. 24, certain propositions were made to the trustees, as a 
condition upon which aid would be granted. Among these 
were,ahat the trustees should assent that the Legislature 
may "modify or alter the charter of said institution, so as 
to assume to the State the management of said institution, 
and the possession and disposition of all its property real 
and personal." The limited aidj which was proffered upon 
these terms, was declined by the trustees : but the Act of 
Assembly clearly indicates the opinion of the legislators of 
that day, that, without the assent of the corporation, no such 
power could be exercised. 
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Strange and Trot/, for the defendant. 

RuPFiN, C. J, The Court had considered this cause, 
and was prepared to pronounce a decision, and assign the 
reasons for it, when an apphcation was made on the part of 
the plaintiff for a further argument. As it is the course of 
the Court of Equity not to conclude parties on one hear- 
ing, the leave must be granted. Ye I, as the second argu- 
ment is in the nature of a rehearing, it is considered proper 
that some note of the opinions of the Court, on the points 
involved, should be communicated to the counsel ; as well 
to prevent any speculation on the idea that the law on 
these points is deemed doubtful, as to direct attention to 
the questions for argument. 

The Court is clearly of opinion, that it was competent 
to the Legislature to enact, that an ^administrator should, 
after a reasonable time, pay an unclaimed surplus of the 
estate to any person charged by law with the keeping and 
securing the same, for the benefit of the creditors and next 
of kin. The duty of securing the estates of dead men, is 
a political trust of high obligation : and the disposition of 
the surplus in such a case is simply an act in the course of 
administration, and subject to legislative regulation. The 
administrator hath no right to retain it to hij5 own use. He 
got his office and the possession of the assets from public 
authority, and he must execute the office, and account for 
the property, and deposit it, under the direction of the law. 
Therefore, the plaintiff would be entitled to a decree, if 
the act of 1850, c. 62, had not made it the duty of the de- 
fendant to make the payment to the Literary Board, instead 
of the Trustees of the University, under the previous act 
of 1809. 

The Court is further of opinion, that the act mentioned 
is constitutional. 

The same reasons, on which the trustees might be au- 
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thorised to take the surplus from an administrator, require 
a power in the Legislature to change the person from time 
to time, with whom it shall be deposited, as it may be 
deemed more safe for those having a beneficial interest in 
it. Accordingly, the payment has been required to be 
made, at one time, to the wardens of the poor : at another, 
to the public treasurer : then to the trustees of the Uni« 
versity : and, lastly, to the Literary Board. In this par. 
ticular duty, then, the trustees were discharging a political 
agency, in subjection, necessarily, to the legislative discre- 
lion : and any incidental advantage from the possession of 
the assets or even ultimate permanent property, cannot 
change the nature of the office, even it the corporation 
might be regarded as private. 

But the Court is further of opinion, that the University 
is a public institution and body politic, and, hence, subject 
to legislative control. It is admitted, and the Court is pre* 
pared to hold, that charters of corporations, founded by 
individuals^ on their own funds, either for their own emolu- 
ment, or for the purposes of education, or other general 
charity, are contracts of inviolable obligation. The admis- 
sion and exclusion of members, the qualification of direc« 
tors or trustees, the mode of keeping up their succession, 
and the government of such corporations, are absolutely 
fixed by the charter, and can only be modified by the con- 
curring will of the Legislature and the corporations. The 
property of such a corporation, also, is as secure as that of 
the individual citizen. But the University was founded by 
the State, on the public funds, and for a general public 
charity. In both senses of the term ** foundation " — that 
of fundatio incipiens, and of fundatio perficiens — the 
State is the founder of the college. The trustees were not 
of private appointment or designation : nor had they a 
faculty ot keeping up the succession, of themselves : and 
no person in particular derived any exclusive advantage 
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from the corporation But, on the contrary, the election 
of trustees has ever been by the Legislature, and their 
number more or less at different periods, as directed for the 
time being, by the Legislature. There is no power, but 
their own sense of the public interest, and their representa- 
tive responsibility, which can^ coerce the members of the 
Legislature to keep up the succession by elections to fill 
vacancies as they may occur : and therefore the corpora- 
tion was not only originally the creature of the Legislature, 
but it is absolutely dependent on its will for its continuing 
existence* Hence, it seems to the Court, that there cannot 
be an instance of a corporation more exclusively founded 
by the public, more completely the creature of public policy, 
for public purposes purely, than the University of North 
Carolina. It is as much so as those other public func- 
tionaries, the President and Directors of the Literary 
Board, and the Board of Public Works. It is true, thati 
since the incorporation, there may have been donations to 
the college : but that would not alter the nature of the 
foundation, nor the character of the corporation. It is 
merely a political agent — an instrument of State ; and i^ 
follows, that its organization, devotion and government : 
its power of acquiring property: and the disposition of the 
property belonging to it— at all events, so far as it is of 
public endowment — are subjects for legislative regulation. 
Hence, the Court concludes, that the act of 1860 is con- 
stitutional, and, accordingly, that the Literary Board, and 
not the University, is entitled to receive the fund in the 
defendant's hands, 

Per Curiam. Declared accordingly. 
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IMCK ET AL. 

Whether an infant female can or cannot bind herj^nd by marriage, yet, if 
lands to which she is entitled, with ethers, as tenant ia cenmon, be s^ 
for partition, under an 'order of a Court of Equity, a contract made by hett 
she being still an infant, for the conveyance of the fund ariMing from sucli 
sale, in consideration of marriage, will not be supported, where it appears 
that she was under a misapprehension of her rights, and believed that the 
fund constituted personal and not real estate. 

An infant female may settle her personalty at marriage, oo the ground that ik 
cannot be to her prejudice, but must be to her advantage, if it secure to her 
or her issue any thmg, *8ince» without the settlement, the whole weviiidigo 
to the husband, absolutely, on the marriage. 
The case of Freeman y, CoqIc^ 6 Ired. Eq. 8TS, cited and approved. 

Cause transmitted from the Court of Equity of Gat«# 
county, at the Fall Term, 1851. 

Smith, for the plaintiffs. 

Bragg and Heathy for the defendants. 

At Diecember Term, 1851, the following opinion was de*- 
lirered by 

RuFFiN, C. J. In 1826, John Riddick died intestate, 
seized of lands in Gates county, and leaving three daugh**" 
ters, Emily, Sarah and Mary, who were his heirs at law* 
Emily married Thomas B. Hunter, and Sarah married Wil-^ 
liam Ely ; and they and the said Mary, then an infant,, uni-* 
ted in a petition in the Court of Equity, for partition of the 
land by having it sold ; which was accordingly decreed^ 
and the sum of $2400 received therefor. Before the mo- 
ney was paid, Mrs. Hunter died, leaving her husband sur* 
viving, and also their two infant children, Thomas and Sa 
rah Ann, and their father, Thomas B. Hunter, was appoint^ 
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ed their guardian, and then received one- third part of said 
sum. Afterwards, Mrs. Ely died intestate, and without 
issue, and Mr. Hunter received one-half of her share of the 
money for the share thereof of his children, representing 
their mother as one of Mrs. Ely's heirs. Subsequently, 
Thomas Hunter died intestate and an infant, leaving his 
sister, Sarah Ann, his sole heir ; and then, in 1835, Thomas 
B. Hunter, the father, died also, leaving a considerable per- 
sonal estate to his daughter, Sarah Ann. Thomas Twine 
was afterwards appointed the guardian of Sarah Ann, and 
received from the administrator of her father ail the sums 
he had held as part of the proceeds of the land, and also 
the personalty to which she succeeded as the next of kin 
to her father. 

Thomas B. Costen, a brother ot the wife of the before- 
named John Kiddick, died intestate, and without issue, and 
seized of lands in fee, and leaving as his heirs two brothers, 
James and George, and Mary Riddick aforesaid, and Sa- 
rah Ann Hunter — the two last representing Mrs. Riddick, 
the deceased sister of the intestate, Thomas R. Mary 
intermarried with George W. B. Satterfield, the plaintiff, 
and Twine having removed from the State, the plaintiff 
was appointed the guardian of Sarah Ann. Upon the pe- 
tition of James Costen, George Costen, Satterfield and wife^ 
and Sarah Ann, those lands were also sold by decree of the 
Court of Equity, and the share of the proceeds belonging 
to Sarah Ann was $975 16, after deducting the expenses ; 
and the plaintiff, as her guardian, received the same. Be* 
fore any settlement was made by the plaintiff with Twine, 
the former guardian, Sarah Ann and Willis F. Riddick, 
contemplating an intermarriage, entered into articles on 
the 9th of September, 1847, in which it was recited, that 
she was in possession of, and entitled to, a considerable 
personal estate, consisting principally of money in the hands 
of her two guardians, Thomas Twine and George W. B. 
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Sutterfield ; and also that she was entitled to a portion of 
the estates of Mary Goodman, deceased, as an heir, devisee, 
legatee, or next of kin of said Mary ; and, further, that it 
had been agreed between them, that he, Willis P. Riddick, 
should not receive or enjoy any portion oi the property 
then in the hands of either of the said guardians, or in the 
possession of the s^id Sarah Ann, or any poi'tion of the es- 
tate of Mary Gooaman, deceased, to which she might be 
entitled, but that the same should be settled as therein pro- 
vided: and then the articles contam an assignment and 
conveyance from Sarah Ann to Isaac R. Hunter, of all the 
said money and personal property in the hands or posses- 
sion of Twine and Satterfield, and each of them, and of the 
share of Goodman's estate to which she might be entitled 
as aforesaid, upon trust for Sarah Ann until the marriage, 
and then for her sole and separate use during the coverture, 
with power to invest and pay the profits to her alone ; and 
upon the further trusts, if she should survive her intended 
husband, to convey and transfer the whole to her immedi- 
ately ; but, in case he should survive her, then in trust for 
the husband and such child or children as she might le^ve, 
equally to be divided between them ; and, if she should leave 
no child, then for such person or persons as she might, by 
any writing in the nature of a will, appoint ; and for want 
of such appointment, to the husband absolutely. 

The marriage took effect, and, in about a year, the parties 
had issue a son, who lived only a few days, and then Sa- 
rah Ann died in infancy, and without any other issue, and 
without making any appointment of the property. Soon 
after the marriage, Isaac R. Hunter, the trustee, instituted 
a suit, in the Court of Chancery of Virginia, against Twine, 
the first guardian, and got a decree for the whole fund in 
his hands, consisting as well of the principal money arising 
from the sale of the land descended from John Riddick, as 
the profits thereof, and the money and other personal es* 

YoL. 8. ^ 63e 
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tate to which Sarah Ann was entitled from her father : and, 
after the death of Sarah Ann, the whole was received and 
paid over to the husband, Willis F. Kiddick, as his own. 

Lassiter Riddick then took administration of the estate of 
Sarah Ann, and instituted an action at law against Satter- 
fi^d and his surety on the bond given by him as her guar, 
dian, and recovered therein $1676 23 ; whereof 0975 16 
was the principal money received for the Costen land, and 
the residue foe* the interest accrued thereon in his hands. 

The bill is filed by George W. B. SatterfieU and George 
Costen, who is the surety in Satterfield's guardian bond^ 
against Willis F. Riddick, the husband, and against the 
trustee in the marriage articles, and the administrator of 
Mrs. Riddiek. It slates further, that the plaintiff) Sattei:- 
field, and bis wife Mary,, after she came of full age, duly as* 
signed and conveyed to one Hoskins, all that portion of the 
money arising from the sale of the lands to which the said 
Mary was entitled, as one of the heirs of her father, John 
Riddick, deceased — she having been privily examined 
thereto ; and that Hoskins afterwards assigned the same to 
the plaintiff Sattei field. It states further, that, after the 
sales of all the lands, and the death of 2Sarab Ann Riddick^ 
the plaintiff, Satterfield,.and his wife, duly assigned and con* 
veyed to one Hudgins, all that portion of the fund arising 
from the sales of the Costen land, to which she was enti- 
tled as one of the heirs of Thomas R. Costen, deceased, and 
also any and every other interest which she, the said Mary, 
had in any other funds or estates whatever — she haviag 
been also privily examined thereto ; and that Hudgins after- 
wards assigned the same to the plaintiff Satterfield. 

The prayer is, that the principal money, arising from the 
sales of the land of John Riddick, deceased, belonging to 
Sarah Ann, and received from Twine, may be decreed to 
the plaintiff Satterfield, as belonging to him; and also, that 
he may be declared to be entitled to the principal money 
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namely, the sum of $975 16, now in his hands, arising 
from the sales of the Cos ten lands, and once belonging to 
the sdd Sarah Ann, and that the defendant be restrained 
from raising the same upon the judgment at law, obtained 
on the guardian bond by Lassiter Riddick, administrator, as 
relator : and for general relief. 

The answers are silent as to the assignment and con- 
veyance from Satterfield and wife, to Hoskins and Hud- 
gins, and from them to Satterfield. They insist on the 
marriage articles as an effectual disposition of the interests 
and funds in controversy, and that they are thereby vested 
in the surviving husband. 

The injunction was granted, as prayed for : and on the 
coming in of the answers, there was no motion to dissolve 
it, but the cause was set down, and transferred to this 
Court for hearing. 

It was not disputed at the bar, that these funds, being the 
produce of land sold for partition, though they were in the 
hands of the infant's guardians in the form of money, were 
yet to be regarded in the Court of Equity as land, in respect 
to alienation, devise or descent. As the owner died in 
infancy, she could make no election to take the funds as 
money : and, therefore, the question is, whether she made 
a valid disposition of them, as land. That was the point 
principally debated by the counsel : though it was further 
insisted for the defendant, that Mrs. Satterfield was a 
necessary party. 

Upon the question, whether an infant female may settle 
her real estate on marriage, opinions seem to have much 
fluctuated in England. The prevailing ground for uphold- 
ing such dispositions is the reasonableness of providing 
for the issue against the imprudence or misfortunes of the 
parents, and protecting the feme in the beginning, against 
the solicitations of the husband to join him in alienations. 
On the other hand, the common law denies the capacity to 
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an infant to execute a conveyance of land, which cannot 
be avoided: and the doctrine, that such a conveyance is 
valid, is exclusively that of equity. The difficulty is, how 
the infant acquires an equitable capacity, when she is under 
a Jegal incapacity. At the present day, it seems to be 
altogether uncertain what the rule in equity is on this 
point. The text writers take, opposite sides, and great 
chancellors have differed : though, in more modern times, 
equity seems to be leaning to the law, Milner v. Hare- 
wood, 18 Tes. 275, Shaw v. Boydt 5 Sarg. and Rawl, and 2 
Kent's Com. 243. Indeed, the reasons, for upholding such 
settlements, do not seem to be as strong in this country as 
in England. Marriage settlements are more rare in this 
country, and there seen)s to be a prevalent sentiment, that, 
on the whole, they do not promote domestic harmony, and 
that the children are sufficiently, and, perhaps, better pro- 
tected by the law regulating the rights of husband and 
wife, in their own and each other's property, and the equal 
succession of all the children to the estates,' both real and 
personal, of the parents. The Court may well pause, there- 
fore, before laying down a definitive rule, on a point on 
which so much doubt seems to be entertained by others, 
until it shall come directly and unavoidably into judgment 
It does not at present, because the cause is not ripe for a 
decision : and because, if it were, it might be decided on 
another point, not involving the general question, and sup- 
posing an infant female capable of settling her land, or 
binding it by marriage articles. 

The point alluded to, arises upon the particular terms of 
the articles entered into by these persons. The instrument 
states, that the feme was or might be entitled to some 
estate, as an heir of Mrs Goodman, which must have been 
real estate : and that interest is undoubtedly the subject of 
the articles. But her other interests are described 
as personal estate, consisting principally of moneyi in the 
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hands of her guardians : and then, in order to carry out an 
agreement, that the intended husband should be excluded 
from the receipt and enjoyment of the money, the articles 
assign those funds as "money and personal property;'* 
upon certain trusts agreed on. There is no doubt, there- 
fore, that ♦he parties thought this money to be personalty 
to all intents and purposes, and the articles plainly dis- 
posed of it as personalty. In that there was a total mis* 
take. The enquiry then presents itself — admitting, even, 
that her disposition by the articles of the land, as such, 
would have been binding — whether the Court can regard 
this as an effectual, equitable disposition of this fund, being 
land, when the parties thought they were dealing tor a purely 
personal interest, as they declare in the instrument, and as 
they most certainly did think. 

It IS not seen at present how the afGrmative can be main. 
tained. The difference consists in this* An infant female 
may unquestionably settle her personalty at marriage : that 
has been long settled in England, on the ground that it can- 
not be to her prejudice, but must be to her advantage, if 
it secure to her or her issue anything ; since, without the 
settlement, the whole would go to her husband, absolutely, 
on her marriage It may, indeed, be regarded as a settle, 
ment by the husband, operating by way of estoppel. For 
these reasons the Court held, in Freeman vs. CookCj 6 Ired» 
Eq. 373, that a marriage settlement of slaves, by an infant 
female, was binding on all the parties, and on the husband's 
creditors. Hence, the reasons of this lady for including 
this interest in the articles, may have been, and, looking at 
it as money, her reasons must have been, that, but for a 
marriage contract, the husband would sweep all, and no- 
thing would be left for her or her issue. But non constat 
had she known the source from which the money was de- 
rived, and the real character impressed on it that she would 
have included it in this arrangement, and would not have 
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preferred the interest secured by law to hersdf) her issue, 
and her other heirs, leaving in the husband, at most,jn eaoa 
he should survive her, the profits for life — being far less 
jthan he got under the agreement. There seems, theref<ur9» 
to be a strong reason why a Court of Equity cannot hold 
this lady's heirs to the specific performance of a contract 
80 unequal, and entered into under a clear mistake as to 
the nature of this property, and the operation of the mar- 
riage on the rights to it. But this point was not spoken to 
in the argument, and the Court is quite willing it should be^ 
as well as the other question, if either party so desire, be* 
fore coming to a decision of the cause; especially as it b 
not now in a condition for a decree on the merits, in favor 
of either party. The plaintifi* has not shown hunself enti- 
tled to the rights of the heir of Sarah Ann Kiddick, if the 
heir have any rights. The bill states that, by certain as<- 
signments — she being the heir — the rights of Mrs. Salter* 
field became vested in the plaintifiT, Sgtterfield, exclusivfly ; 
and the terms of one of the assignments, as stated, are per* 
haps, broad enough to cover those rights. But those as« 
signments are not admitted in the answers, nor otherwisa 
established : and, in that state of the case» Mrs. Satterfield 
ought to be before the Court. The equity of the husband 
and wife together is, only, that the rights of the parties 
should be declared, and that the capital sums produced by 
the land, whether in the lands of one of the parties or the 
other, should be brought in and invested under the direction 
of the Court for the benefit of all concerned — giving the 
interest, during his life, to the surviving husband, as tenant 
by the curtesy, and securing the capital for the reversioner, 
Mrs. Satterfield; or her assignee in law or in deed. As hus- 
band, merely, or as the defendant in the judgment at law, 
the plaintiff cannot maintain the bill. But, as it may have 
been an oversight merely, not to exhibit hiss deeds, or, if 
there be none, not to have made his wife a party, and as it 
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is better for all parties to have an early determination on 
the merits, it seems best that the cause should stand over 
that the plaintiff may bring in his assignments, or make his 
wife a party, as he may be advised. When the cause shall 
be brought on again, each party will be at liberty to insist 
on any equity to which he may suppose himself entitled. 

And at June Term, 1853, the following additional opinion 
was delivered by 

RuFFiN, C. J. The plaintiff) at this term, produced the 
deeds stated in the biU, under which he claims his wife's 
interest in the fund in controversy, and it was admitted at 
the bar, that they are sufficient to vest the right in the 
plaintiff, if the wife had any. Therefore, the question is as 
to obligation of the marriage agreement on Mr?« Riddick* 
On that question, (here has been no argument at the present 
term. !l^t longer consideration confirms; the previous im- 
pression of the Court, that, laying out of view the point, 
whether an infant can or cannot bind her real estate by 
marriage articles, yet, this agreement cannot be sustained 
and enforced in this Court, in respect to this fund, as realty. 
The parties believed it to be personalty, and so called it : 
and they dealt with it as such: and it must be understood 
that the intention was to settle the feme's personalty only,, 
with the exception of the real estate derived from Mrs. 
Goodman. That is not now in contest : and there was no 
intention to settle any other realty. That being so, and 
the difference being so great between the rights of the huSi- 
band and wife, in the real estate of the wife, derived under 
the law, and derived under the articles, if effectual, the 
Court is obliged to say, that the wife ought not to have 
been compelled to execute the agreement, specifically con* 
veying on the trusts of the articles, this fund, which is the 
produce c^ the sale of her land> and, under the statute, is 
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r^arded 10 equity as land. Her heir stands, of course, 
on the same equity : and is entitled to the fund in rever- 
sion, after the husband's estate, by the curtesy. The 
interest hitherto accrued, belongs, therefore, to the sur- 
viving husband : and the capital ought to be brought in 
and invested for the benefit of Riddick for life, and after- 
wards for that of the plaintiff Satterfield, his executors and 
administrators. 

The defendant, Riddick, must pay the costs up to this 
time. 

The following decree was directed to be entered; and 
was entered accordingly : 

This cause coming on to be heard upon the bill, answers, 
former orders, exhibits, and other evidence in the cause, 
and being debated by counsel, the Court doth declare, that 
John Riddick died intestate, seized of certain lands in the 
county of Gates,^ which descended to his three daughters, 
Emily, Sarah and Mary, his heirs at law : That the said 
Emily, who had intermarried with Thomas B. Hunter, 
Sarah, who had intermarried with William Ely, their said 
husbands, and Mary, by proper proceedings in the Court of 
Equity, for partition, caused said lands to be sold for 
twenty-four hundred dollars : That Emily afterwards died, 
leaving her husband and two children, Thomas and Sarah 
Ann, surviving, and her share in said fund, to wit, 9800, 
thereby descended to said Thomas and Sarah Ann, her heirs 
at law, subject to the life estate of their father, the said 
Thomas B. Hunter: That, afterwards, the said Sarah 
Ely died without issue, leaving, as her heirs at law, her 
sister, said Mary, and said Thomas and Sarah Ann, chil- 
dren of her deceased sister Emily, to whom the share of 
the intestate, Sarah Ely, in the said fund descended : Thai 
the said Thomas having also died an infant intestate, his 
share in said fund descended to his sister, the said Sarah 
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Ann: And that, by means of these deaths, and descents, 
the one-third part of said fund, belonging to said Ennily, 
and one4ialf of the other third, belonging to said Sarah 
Ely, being one moiety of the whole fund, became vested 
m the said Sarah Ann. 

And the Court doth further declare, that Thomas R. Cos. 
ten, a brother of the wife of the said John Riddick, died in- 
testate, without issue, seized of land in fee, and leaving as 
his heirs at law two brothers, James and George, and Mary 
Riddick aforesaid and Sarah Ann Hunter, the said Mary 
and Sarah representing Mrs. Riddick, tlie deceased sister ol 
the intestate, Thomas R. Costen ; and that the said lands 
descended to them : That the said Mary, having intermar- 
ried with the plaintiff, George W. B. Satterfield, iTiey and 
the said Sarah Ann, James and George Costen, caused the 
said lands to be -sold for partition, by proper proceedings in 
the Court of Equity of Gates county, for a sum, the share of 
which, belonging to the said Sarah Ann, was $975 16. 

And the Court doth further declare, that the said Thomas 
B. Hunter was duly appointed guardian to said Sarah, his 
daughter, and, as such, received from the fund arising from 
the sale of the lands descended from the intestate, John Rid- 
dick, her moiety thereof, to wit, the sum of f 1200, to be 
held as real estate: That said Thomas afterwards died, and 
one Thomas Twine was duly appointed guardian to said 
Sarah Ann, and, tis such, cdllected from the administrator 
of said Thomas R., the said fund of #1200, belonging to 
said w^ard, and which was held by him as real estate. 

And the Court doth further declare, (hat the said Thomas 
Twine afterwards removed to Virginia, and the plaintiflfj 
George W. B. Satterfield, was duly appointed her guardian, 
who received into his hands the said sum of $975 16, his 
ward's share in the lands descended from isaid Thomas R. 
Costen, to be held as real estate : and that (he principal mo- 
4»ey of said fund is still in bis hands, tis (weH as such inter- 
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est thereon as may have accrued and not been paid over to 
the defendant, Lassiter Riddick, administrator. 

And the Court doth further declare, that the said Sarah 
Ann, in contemplation of marriage with the defendant, Wil- 
lis F. Riddick, and while still an infant, entered into a mar-^ 
riage settlement, whereby she attempted to convey, as per- 
sonal estate, the aforesaid lunds to the defendant, Isaac R. 
Hunter, upon the trusts therein set forth: but the said set- 
tlement was made, by the said Sarah Ann, under the erro- 
neous belief that she held the said funds as personal and not 
real estate, and under a mistake as to her rights therein : 
and that the said deed of settlement was therefore ineffec* 
ual to transfer or assign the said funds, or any part thereof. 

And the Court doth lurther declare, that the said Sarah 
» Ann, after her intermarriage with said Willis F. Riddick* 
had issue, a son of the marriage, who lived a few days only, 
and, after his death, the said Sarah Ann died, still an infant, 
and without other issue : and that, by means thereof, the 
said Willis F. became entitled, as tenant by the curtesy, to 
an estate for his life in the two funds aforesaid; and the 
said Mary Satterfield, as heir at law of said Sarah Ann, to 
whom the same had descended, became entitled to the le- 
mainder, after the death of said Willis F., in the said funds. 

And the Court doth lurther declare, that, by sundry deeds 
of bargain and sale, properly executed, the estate in remain- 
der in said funds vesting in said Mary Satterfield, has been 
assigned and conveyed to the plaintiff, George W. B. Satter- 
field, in his own right, and in fee. 

And the Court doth further declare, that the said iund of 
$1200, was collected by^the defendant, Isaac R. Hunter, as 
trustee, soon after the marriage of said Sarah Ann, from the 
said Thomas Twine, by proceedings in the Courts of Vir- 
ginia, and paid over to said Willis F. Riddick. 

And the Court doth declare, that the said George W. B. 
Satterfield is entitled to the principal money of said funds» 
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to wit, the sum of 11^1200, and the sum of $976 16, upon 
the death of said Willis R; and that the said Willis F. is 
entitled to the interest thereof during his life time, and the 
plaintiff, said George W. B. Satterfield, is entitled to have 
said funds secured, to be forthcoming at the death of said 
Willis F. 

And it is thereupon ordered, adjudged, and decreed, that 
the said Willis P. Riddick, who is primarily liable, and the 
the said Isdac R. Hunter, who is also liable, pay into this 
Court the sum of <H200, principal money received by him, 
as herein declared ; and that the.said George W. B. likewise 
pay into Court the sum of $975 16, principal money in his 
hands, as aforesaid, to be invested, under the order of this 
Court, so as to secure the interest thereon to said Willis F. 
daring his life, and the principal, at his death, to the said ^ 
George W. B. 

And it is further ordered, adjudged, and decreed, that the 
injunction heretofore awarded against the defendant, liassi- 
ter Riddick, as administrator of said Sarah Ann, be made 
perpetual. 

And it is referred to the Master of this Court to inquire 
and report what interest has accrued, or ought to have ac- 
crued, on the said funds, when the same are paid into his 
office, as directed by this decree. 
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A. by his will, gave to his wife, << for her life, a tract of laDd^ called the Bed 
House, and three slaves ; aod after ber death, the land to -be sold by my 
executor, aud the negroes to be hired out, until my youngest grandchild 
arrives at lawful age, aod then sold and divided equally between my grand- 
children, B. H. M., B. M., J. B.M. and M J. M.; the proceeds of the land 
to be divided equally among the abeve-Baentioned children, or tut many as 
may be liviug, as they come of age/' He then directs, other land, and 
*' all the residue of my property, of every description, to be sold, at such 
time as my executor shall think most advantageous, the wliole to be equally 
divided among my eight grandchildren as they come to lawful age, to 
wit, S. M.,*' etc. 
^Held, that the gift of the residue to -the eight graDdchildreo, was a legacy, 
vesting at the death of the testator, and payable on their anivtng at faU 
age ; but that the gift of the proceeds of the ** Red House^" did not Vest 
at that period, but was contingent, and would vest only in those of the four 
grandchildren who attamed their full age, the expression, or as many 
as may be living as they come of age,*' qualifying 4he {Mrevious absolute 
gift 

Cause transmitted from the Court of Wake county, at 
the Spring Term, 1852. 

No counsel in this Court on either side* 

RuFFiNj C. J. Dennis Orady <iied in Wake county, in 
1833, By his will, he gave to his wife, for her life, a tract 
of land called " the Red House," and three slaves ; and, " af- 
ter her death, the land to be sold by my executor, and the 
negroes to be hired out until my youngest grandchild ar- 
rives at lawful age, and then sold, and divided equally be- 
tween my grandchildren, Benjamin W. H. Maderis, Betsy 
Maderis, Joel B. Maderis, and Martha J. Maderis : the pro- 
ceeds of the land to be divided equally amongst the above 
mentioned children, or as many as may be living, as they 
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come of age." The will then directs^ other land, and all the 
'• residue of my property af every description to be sold, at 
such time as my executor shall think most advantageous, 
the whole to be divided amongst my eight grandchildren, 
as they come to lawful age, namely, Sally Maderis, Dennis 
G. JVladeris, John W. Maderis, Polly Maderis, Benjamin 
W. H. Maderis, Betsy Maderis, Joel B. Maderis, and Mar- 
tha J. Maderis." At the date of the will and death of the 
testator, all the grandchildren resided with their father in 
Tennessee, and they all survived the widow, who died a 
few years after the testator. Benjamin W. H. Maderis af- 
terwards died intestate at the a^e of nineteen, and the plain- 
tiff is his administrator; and each of the other grandchil- 
dren has attained the age of twenty-one. The executor 
sold the land and other property, and has the proceeds ready 
for division. The bill claims lor the intestate, Benjamin 
W. H. Maderis, one-fourth of the produce of *'the Ked 
House," and of the three negroes and their increase, and 
one eighth of the general residue. 

It is somewhat singular that there should be such differ- 
ent dispositions of the three portions of the estate. In rela- 
tion to the proceeds of the slaves, and the residue, there is 
no difficulty. They are simple gifts, to be equally divided 
at their lawful age, the former among four named grand- 
children, and the latter among eight: and the plaintiff's in- 
testate was one of each class. They were, plainly, vested 
legacies, on the death of the testator, and transmissible. 
But, though not perfectly clear, it seems to be otherwise as 
to the proceeds of *' the Red House." They are not given 
to the four grandchildren absolutely, as other parts of the 
property are. As first made, they are so given; but that 
is qualified by adding, " or as many as may be living, as 
they become of age/' The gift, then, is to such ot them 
only as may be living at some particular time ; and the 
question is, what time ? From the structure of the sen- 
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tence, the apparent sense is, that such as may be living as, 
or when, they respectively come of full age ; that is, live to 
that age. It is said that this not only requires an alteration 
of the words, but imputes the absurdity to the will of re- 
quiring the legatee to be alive when he conies to full age, 
since that must of necessity be : and thence it is argued that 
the meaning is, that the gift is to as many as may be now 
living, that is, at the making of the will, or death of the 
testator, payable as they come of age. But there is nothing 
to show that the testator was looking to the probability of 
the pre-decease of his grandchildren. If he had been, he 
would probably have provided for the same contingency in 
respect to the other funds given among the same persons. 
And the supposed absurdity cannot affect (he question ; for 
it is not an uncommon form of expression in wills for mak- 
ing a gift intended for one at, or if he attain, a certain age. 
Besides, the same objection applies equally to the other con- 
struction ; since it is equally absurd to order a payment to 
a dead person at twenty-one, as it is to make a gift to such 
a person. In respect to the proceeds of " the Red House," 
both the payment and the gift are, as it seems to this Court, 
on the same contingency of the respective children's com- 
ing to full age ; and, therefore, the whole goes to the three 
grandchildren who have attained that age. 

Per Curiam. Decree accordingly. 
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The law requires no particular words, whereby a slave is to be conveyed in a 
bill of sale. If the words cleaHy evidence a sale, it is SHffieieot. 

A, by deed, conveyed a slave to J. and E. ; ^* and in case the suid J. and £. 
both die without leaving any child or children, tlv?n, and in that case to go 
to CX*' These expressions create no cross-remainders between J. and E. > 
but the estate is a vested niterest io each, subject to be defeated, only 
upon the contingency of both dying without children. 

The cases of Satterwhite v. Fortescufy 1 Ire, 571, and Pieot v. Annutead^ 
2 Dev. Eq. 226. «ited and approved. 

Cause removed from the Court of Equity of Beaufort 
County, at the Spring Term, 1852. 

Nash, J, In the year 1814, Samuel Clark executed and 
delivered to Edna Loyd, a paper writing under his hand 
and sea!, which is in the following words: "This day re- 
ceived of Edna Loyd, for and in behalf of Joseph H. Win- 
field and Elizabeth Loyd, children of said Edna Loyd, the 
sum of four hundred dollars, in full payment for a negro 
girl by the name of Sal, reserving unto the said Edna the 
use of the said Sal and her increase, if any, during the 
.natural life of the said Edna. And in case the said Joseph 
And Elizabeth both die without leaving any child or chil- 
dren, then, and in that case, to go to the children of the sis- 
ter of said Edna (Elizabeth Clark, deceased), which said 
negro I acknowledge to be fully satisfied for, and do secure 
peaceably, to the said Edna, etc., the said Sal from all per- 
sons whatever. In witness whereof 1 do set my hand and 
€eal, this the 28th of February, 1814.'' This paper was 
duly sealed, delivered, attested and registered. Edna Loyd 
took immediate possession of the slave, which she retained 
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up to the time of her death, which occurred in 1851. Sal 
has had several children, and, upon the death of Edna^ 
Loyd, the defendant, Lanier,, took two of them into his pos- 
session, and still has them. Elizabeth, one of the children 
of Edna Loyd, died before her mother, intestate and with- 
out issue. Joseph Winfield, tfte other child of Edna, men- 
tioned in the deed, died in 1828, before Elizabeth, leaving 
one child, the defendant Sophia, who intermarried with the 
defendant, Alfred Lanier. The plaintiff is the admmistra- 
tor of Elizabeth Loyd, and the defendant, Lanier, of Joseph 
H. Winfield. 

The bill charges that Elizabeth LoyJ and Joseph H. 
Winfield were tenants in common of Sal and the increase, 
and prays a decree for a partition and account. 

The answer submits, that there are no wordis of convey- 
ance in the deed, and therefore the legal title to the negro 
woman Sal, and her increase, remains in Samuel Clark and 
his representatives, and the deed was merely a declaration 
of a trust : or, if the legal estate passed to the said Edna 
Loyd, by the delivery to her of the slave, the deed must be 
regarded as a declaration of trusts : and the said Edna held 
the said slaves u{|on those trusts : and that, upon a proper 
construction of these declarations of trusts, the remciinder 
in said Sal and her issue, vested exclusively in the defen*" 
dant, Alfred Lanier, in riorht of his wiie Sophia, upon the 
death of the said Edna Loyd, or in him, as administrator of 
Joseph H. Winfield, by way of cross-remainder, between 
him and said Elizabeth. 

The case involves the proper construction of the paper- 
writing set forth in the bill. Upon the part of the defen- 
dants, it is contended, that the legal title of the girl Sal, and 
her increase, is still in the personal representatives of Samuel 
Clark, for the want of words of conveyance in it: And, 
secondly, if, by the delivery, the slave did pass to Edna 
Loyd, the paper writing amounted to a declaration of a 
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tmst in favor of herself for life, with cross r^maindeys to her 
two children : And that, under this last aspect of the case, 
as Elizabeth Loyd died without leaving issue, and the other 
tenant in remainder left a child, Sophia, the whole estate 
vested in her. 

The first question raised, is answered by the case of Sat- 
terwhite v. Fortescue, 1 Ired. 571, where k is declared that 
the law requires no particular words,, whereby a slave is to 
be conveyed in a bill of sale. If the words clearly evidence 
a sale, it is sufficient: 1 Shep. Touchstone 388. The 
Words used in this inslru»nieHt do clearly show a sale. 
Samuel Clark, under his hand and sealy acknowledges the 
receipt of four hundred dollars, as the price of Sal, and 
warrants the title. No estate then reniained in- Samuel 
Claike. 

Admitting that the negro Sal did pass by the conveyance, 
the only controversy raised by the pleadings is, as to the 
nature of the interest which Elizabeth Loyd and Joseph H,. 
Winfield tcok under it. Upon the part of the defendant, it 
is alleged, that they took what is termed cross-remainders: 
that is, that they took as tenants in common ; and if either 
died without leaving issue, the other should take the whole. 
We have considered only the question raised by the parties. 
There are no cross-remainders created by the deed between 
Elizabeth Loyd and Joseph H. Winfield, but a simple con- 
veyance to them, thereby creating under it a tenancy in 
common. The expression, upon which the defendants rest 
to show that there is a survivorship aiising under the deed, 
refers to an entirely different matter,.4o wit: the interest 
secured to the children of Mrs. Clark, the sister of Edna 
Loyd. The words are, ** and in case the said Joseph H.and 
the said Elizabeth both die, without leaving any child or 
children, then, and in that case, to go to the sister's children 
of said Edna, (Elizabeth Clark, deceased)." These woids 
show no intention on the part of S. Clark to create a sur- 

VoL. 8. 65e 
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vivorship between the children of Edna. Do they, in them- 
selves, constitute or create cross-remainders ? The case of 
Picot V. Armstead, 2 Dev. Eq 228, answers the question. 
That WAS a testamentary disposition of personal property 
to the children of the testator. The words are as follows : 
"If my child or children should die beiore they arrive at 
the age of twenty-one, or marriage, then I give their estate," 
&c. The Court decide that there was no cross-limitation 
by implication, but the estate became, and was a vested re- 
mainder in each. This was a constrnction upon the words 
of the instrument. In the case before us, the words are 
still stronger against construing them cross remainders be- 
tween the children of Edna Loyd : "if both my ctuldren 
die," &c. In this case, the children took vested interests, 
subject to be defeated upon both the children dymg without 
leaving children. Joseph H. has died, leaving a child, 
whereby the contingency cannot arise. 

By force of the deed, upon the ground upon which the 
parties have put the controversy, Joseph H. Win field and 
Elizabeth Loyd were tenants in common. Upon the death 
of the latter, her right passed to her personal representa- 
Ive, and the plaintiff is entitled to the decree he seeks. It 
must be referred to the master, to take an account of the 
hires, etc., of the slaves. 

Pee Curiam. Decree accordingly. 
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ALEXANDER SWIKDALL ET AL vs, SAMUEL SWINDALL ET AL. 

A dishonest executor, l?ho denies tbe receipt of the assets, accounts for nei- 
ther principal nor interest, but converts all to his own use, is chargeable 
not only for interest; but for interest at the highest rate ; and, therefore! 
an ioiant may well call for annual rests, or compound interest. 

Cause removed from the Court of Equity of Bladen coun- 
ty, at the Fall Term, 1851. 

, for the plaintiffs. 

St7*ange and W. Winslow, for the defendants. 

The bill is brought by the residuary legatees of Samuel 
Swindali, deceased, against his executors, Hays F. Shipman 
and Samuel Swindali, the younger. The testator died in 
1841, and the bill was filed some years afterwards, praying 
an account of the estate, and payment of the surplus to the 
plaintiffs. It states, in particular, that the testator left con- 
siderable sums of money, concealed in different parts of his 
house ; and that, after his death, his sori Samuel discovered 
ihem, and took them secretly for his own use ; and especi- 
ally one sum of #360. and another of $450. And it further 
states, that Shipman proved the will, and took on himself 
the office of executor upon the testator's estate ; but that the 
son Samuel did not, m consequence of his reluctance to re- 
turn an inventory, including those sums and others, which 
he concealed and converted. Afterwards, Shipman, having 
heard of the conversion of the money, and being able to ad- 
duce the testimony of a witness to each of those two sums, 
demanded payment from Samuel Swindali, the younger; 
and, on his refusal, he brought an action at law therefor : 
and then, in order to defeat that action, the defendant there- 
in also took probate of the will ; and thereupon this bill 
was brought. 
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The answer of the defendant^ Swindall, admits that his 
motive for qualifying as executor was that charged in the 
bil! ; but it denies, positively, that he received, found, or took 
after his father's death, either of the sums of money men- 
tioned in the bill, or any other, belonging to his father's 
estate , or that he received any part of the estate, except 
what was delivered to him as and for his legacies, by the 
other executor. 

Upon the hearing, a reference was made to the Clerk to 
take the usual accounts : he did so, and in his report charg- 
ed the defendant, Swindall, with the two sums of $360 and 
8450, found at different times, in 1841, in his father's house 
shortly after his death, and converted by that defendant; 
and also charged him with interest thereon, from the period 
at which he received them, up to the present time. The de- 
fendant excepted to each of these charges of principal money, 
because it was supported by the testimony of but a single wit. 
ness, which was insufficient to outweigh the positive denial 
of the answer* He also excepted to the charge of interest, 
because there was no evidence that be received any; and 
lastly, that no commissions were allowed him. 

The two first exceptions, as to the sums of principal 
money, are unfounded in fact, and must, for that reason, be 
over-ruled. It is true, that but one witness speaks directly 
to each precise sum • but they are both sustained and cor- 
roborated by circumstances, and the testimony of other 
witnesses, which concur in establishing, very clearly, that 
the defendant received at least those sums, and render it 
highly probable, that he got considerably more, though it 
qannot be told how much more. 

Of course, a dishonest executor, who commits the flagrant 
fraud of denying his receipts of the assets, and accounts for 
neither principal, nor interest made, but converts all to his 
own use, is chargeable with interest from the beginning. 
Indeed, he is properly chargeable with interest at the highest 
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rate ; and, therefore, the infant plaintifiFs might well have 
asked for annual rests, or compound interest, as if the de- 
fendant had been their guardian. As for commissions : 
one cannot but be curious to learn, for what service the 
defendant has entitled himself to compensation. All the 
exceptions must be over-ruled, and the report stand con- 
firmed, and a decree made for the plaintiffs accordingly — 
the defendant, Samuel Swindall, paying all the costs of the 
other parties* 

PxE Curiam. Decree accordingly. 



PAViD ROBERTS vs. DANIEL WELCH £T AL. 

Eveu before our act of 1826| a presumption of salisfaction of a mortgage 
"Would arise after the lapse of twenty years, there having been no demand 
of payment of either principal or interest, and the mortgagor remaining tu 
possession. And, after such dc^lay unaccofODted for, a bill for forecloeure 
would not lie. 

Siuce the act of 1S26, Rev. Stat. eh. 65, sect. 14* such presumption, under the 
like circumstances, arises within ten years after the forfeiture of said mort- 
gagi», or last payment on the same, and it is only necessary that, in the an- 
swer to A bill for foreclosure, the fact of payment be averred, and the pre- 
sumption insisted on. 

The case of Anders vs. Lee^ 1 Dev, and Bat. Eq. 818, cited and approved. 

Cause removed from the Court of Equity of Buncombe 
county, at the Fall Term, 1826. 
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No counsel in this Court few the plaintiff. 
Iredell, for the defendants. 

RuVFiN, C. J. On the 10th of August, 1813, John 
Knighton executed to the plaintiff a mortgage in fee for a 
tract of land, containing 230 acres, expressed to be for the 
security of a debt of $100, payable on the 15\h of Septem- 
ber following. Knighton died in 1830, leaving no child, 
but a widow, and several brothers and sisters, who were 
his heirs and next of kin. James Gudger administered on 
his personal estate ; and, in 1836, at the instance of the 
brothers and sisters, the land was sold under a decree of 
the Court of Equity, for the purpose of partition ; and 
was bought by Robert P. Wells, at the price of $415, which 
he afterwards paid into Court. In 1838, the plaintiff had 
his mortgage proved by the evidence of the hand-writing 
of Knighton, and the subscribing witness, (who was also 
dead,) and registered : and, in March, 1842, he filed this bill 
against Wells, the administrator of Knighton, and against 
Welch and his other heirs, praying for payment of the prin- 
cipal of the debt, and interest from September 15th, 1813, 
by the administrator, or out of the produce of the sale of the 
land thou in Court, or else for the foreclosure of the mort- 
gage- 
Most of Knighton's heirs are non-residents, and the bitf 

was taken pro confesso against them. But one of them» 
Mr. Welch, and Gudger and Wells put in answers. They 
state that they had no knowledge of the alleged mortgage, 
nor ever heard of it, until the plaintiff had it proved and 
roistered in 1838 ; that they do not believe that Knighton 
owttd the plaintiff any debt at that time ; but if he did, that 
they believe it had been paid by him many years before his 
death : That, at the time the deed purports to have been 
made, the plaintiff had but little property, and Knighton was 
possessed of several slaves and other prc^ierty, besides the 
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land : that KnightOQ resided on this tract of land until his 
death, and then left a clear personal estate exceeding $1000^ 
which was distributed soon after his death among his next 
of kin: and that, during all that time, the plaintiff liVed in 
the same neighborhood, in straitened circumstances, and 
was also present at the sale of the land under ihe decree, 
and yet did not produce the pretended mortgage, nor set 
up any claim under it. The defendants then insist, that, 
under such circumstances, and after so long a time had 
elapsed before the filing of the bill, and without the plain- 
tiff's having entered into possession of the premises, or de- 
manded the debt, or received anything on it, the Court 
ought to presume payment of the debt and satisfaction of 
the mortgage. 

The proofs induce not a slight suspicion, from circum- 
stances existing at the date of the deed, that the mortgage 
debt had no real existence ; but that the incumbrance was 
fabricated as an obstacle to others expected to claim as ere. 
ditors, and was never intended to be set up by the plaintiffs 
There is also evidence of the circumstances alleged in the 
answers, from which it might be inferred, supposing the 
debt to have been a true one in its creation, that it had 
been actually paid by Knighton. But it is deemed unne- 
cessary to consider the particular proofs to those points, be- 
cause, upon the pleadings, the Court considers the plaintiff 
barred by a legal presumption of payment. 

• The bill is to be considered as one purely for foreclosure. 
It is true, the plaintiff submits, instead of tak'ng the land, 
to accept payment from the administrator, or «ut of the 
money got for the land by the heirs. But that is really 
saying nothing more than that he will not interfere with 
the equities of the defendants, as between themselves. The 
plaintiff has no right to come into this Court to recover his 
debt merely ; for that is a legal demand. His redress is 

against the land, and he is to have that, unless his debt has 
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been already satisfied, or shall now be satisfied by the per- 
son claiming the land, or some one else at his instance. 
There is, therefore, no direct or independent equity in the 
plaintiff against the fund in Court : but, at most, he could 
only have satisfaction decreed out of it by showing a right 
in hi^nself to have a decree of foreclosure in respect of the 
land itself. Whether a bill for foreclosure would lie where 
the mortgagee had not been in actual possession, nor receiv- 
ed nor demanded interest for twenty years, is a point on 
which there has been much contrariety ot opinion and ad- 
judication in England. Those who were for sustaining 
such bills admitted, that a debt is generally presumed to be 
satisfied after twenty years ^ but they held vhat a mortgage 
was not affected thereby, because the mortgagor was ten- 
ant at will to the mortgagee, and so there was no adverse 
pessessioa, and the mortgagee could recover in ejectment 
at any time. Hence, jt was said that, it the bond or other 
collateral security were presumed to be satisfied, the mort- 
gage yet remained, and the Court of Equity could not deny 
the party the benefit of it. 

On the other hand, it was considered, that the two secu- 
rities of bonds and mortgages stood on the same footing, in 
respect to the presumption kom non-payment of interest 
for twenty years ; and that the mortgage could not be up- 
held in equity, when the debt appeared to be satisfied, ei- 
ther upon express proof of payment, or on the presumption 
of payment. Those Judges regarded the reasoning as fal- 
lacious, which was founded on the notion that the mort- 
gagor was tenant at will of the mortgagee: for, although 
he has sometimes been so called, it is obviously only sub' 
modo, and by way of illustration for certain purposes, since 
there is no demise, expiress or implied, and no actual ten- 
ancy ; but the mortgagor may at any time be turned out 
without notice. It was thought, therefore, and with appa- 
rent reason, that ihe fiction of the supposed relation of laod- 
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lord and tenant at law ought not to affect in equity that 
peculiar relation there existing between mortgagor and 
mortgagee, whereby they are looked upon as debtor and 
creditor, and the former as the owner of the estate, and 
the latter as having merely a security on it for 
whatever sum may be due to him. The heirs of a mort- 
gagor in fee may, for instance, call lor a conveyance from 
the heirs of the mortgagee upon payment of the debt to the 
executor, and may require the executor of the mortgagor 
to make the payment : showing that, in truth, a mortgage 
is, in the view of a Court of Equity, but a collateral secu- 
rity, and the whole benefit of it sinks with the extinguish, 
ment of the debt — at least, unless by th.e laches of the mort- 
gagor, he shows that he has abandoned his equity to a re- 
conveyance. As the mortgagor is shut out of redemption 
by the mortgagee's possession for twenty years, it was 
thought reasonable and convenient that the bar should be 
reciprocal on the mortgagee, who did not act on his debt or 
mortgage, until the debt was presumed to be satisfied by the 
lapse of twenty years. It is a point tor curious and inter- 
esting investigation, to trace the adjudications of different 
periods on this question, at law and in equity ; and the at- 
tention of those who may have a fancy for it may be di- 
rected to the folloiwing as some of the cases from which the 
learning may be gathered. Leman v. Newnham, 1 Ves. S. 
51. Toplis V. Baker, 2 Cox Ch. C. 118. Meade v. Ban^ 
don, 2 Dow P, C. 268. Hall v. Doe, 5 Barn, and Aid. 687, 
Wilson V. Witherly, Bui. N. P. 110. Martin r. Mowhn. 
Barn. 978. Richards v. Syms, Barn. Rep. 90. ' Tra^h v. 
White, 3 Bro. C. C. 289. Blewitt v. Thomas, 2 Ves. jr. 
660, Hillary v. Walker, 12 Ves. 239, 266. Doe v. CaU 
vertf 6 Taunt. 170. Christophers v. Sparke, 2 Jac. and 
Walk. 223. Cooke v. Saltan, 2 Sim. and Ste. 154; and 
White v. Panther, 1 Knapp's cases, 328. In that coun* 
Yo/>, 8. , 64b 
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try, however, the point is one of curiosity only ; for the cor- 
rectness of the latter course of reasoning receiTed a feH 
parliamentary sanction in the recent acts of 3 and 4 W. 4, 
ch. 27| and 1 Tic* ch. 28, which require mortgagees to en- 
ter or sue within twenty years next after the last payment 
of any part of the principal or interest secured by the 
mortgage. 

In this country, there was less difficulty in disposing of 
the point so much controverted in the English Courts ; 
the Judges here, not being fettered by the adjudications 
there, as authorities, and at liberty to regard the better 
reason of the opposing opinions, without the .aid of a 
statute, and una vocp, we believe, treated the presumption 
of a release or abandonment of the equity of redemption^ 
on one hand, and of payment of the mortgage debt on the 
other, and the consequent satisfaction of the mortgage, as 
arising from a delay of twenty years without some pay* 
ment, or acknowledgment between the parties. The first 
American case found, is that of Morgan v. Davis, in 1781, 
2 Har. and MoHen, Rep. 9. There have been many since : 
and among them are Higginson v. Mdn, 4 Cranch. 415 : 
Collins V. Terry, 1 John. R. 278 ; Jackson v. Woods 12 
John. R. 242 ; Giles v. Basemore, 5 John. C. C. 545. la 
the latter case. Chancellor Kent held the broad prinoiple< 
that the presumption of payment of a mortgage debt from 
lapse of time was allowed and made in the Court of 
Equity, as at law : and that where there had been thirty? 
five years- before suit, without interest paid or demanded, 
the mortgage was presumed to be satisfied, and the bill for 
foreclosure dismissed; And he deemed it sufficient to enable 
the defendant to avail himself of that presumption, that be 
staled in his answer his ignorance of the debt, and inisristed 
that he had a complete title, by a purchase at sheriff's sale, 
and a long quiet possession. la Hughes v^. Bdiedrd^, 9 
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Wheat. 480; the Sttpretn^ Cotfrt of th^ United StUt^ sAidi 
th«t, in respect to a mortgagee seeking t& fore^foi^e, th« 
general rule is, when the morrgagor retaiiied possession, thi« 
"mortgage will, after a length of time, be presumed to be 
discharged, by the payment of the debt, or a release, unless 
circumstances be shown to repel it, as payment of interest, 
or some acknowledgment of the mortgagor, that the mort- 
gage is subsisting. 

There can be no doubt, then, that, according to the seU 
tied course of decision in this country, and the reasons on 
which it proceeds, which are apparently so sound as lately 
to have influenced the legislation both in England and our 
own country, the debt and mortgage, under consideration, 
are to be presumed to have been satisfied, as there was a 
lapse of twenty-eight and a half years from the day of 
payment, before suit brought, and during that long interval, 
the supposed mortgagor was in possession, and neither the 
debt nor mortgage was asserted by the alleged creditor, 
nor recognised by the other party, as subsisting, and the 
bill offers no explanation of the delay. But the case does 
not even depend on a presumption from so great a length 
ot time: for, the act of 1826, in shortening the period, 
from which the presumption of the payment of certain 
debts should thereafter arise, expressl)*^ provided, in the 
second section, for presumptions, both against the mort- 
gagee and mortgagor, in respect to mortgages, by enacting 
against the former, that " the presumption of payment," 
and against the latter, that *' the presumption of abandon- 
ment of the rights of redemption," on mortgages before 
made, should arise within thirteen years after the forfeiture 
of the mortgage, or last payment on it. Upon that enact- 
ment, it is only necessary to say, that, according to the case 
of ' Giles Y, Basemoref the fact of payment is sufficiently 
averred, and the presumption insisted on in the answer; 
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and it is clear, that the bill should thereupon be dismissedi 
with costs to such of the defendants as answered. Anders 
V. Lee, 1 Dev. and Bat. Eq. 318. 

Per Curiam. Decree accordingly. 
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JOHN R. DYCHE ««. A. J. PATTON. 

Whether a Court of Equity will interfere in a case at law, where the 
verdict was obtained by the testimony of a witness, which was 
known to be false by the party using it, and which the opposite 
party had no means of contradicting at the trial, or in time to sup- 
port a rule for a new trial, and with the further ground offered, that 
the false witness has been prosecuted for perjury, or has absconded 
so as not to be answerable to the process of the law : Query f 

When the answer to a bill of injunction is responsive to its allegations 
and not evasive, and positively denies the truth of the facts set 
forth in the bill, the injunction must be dissolved. 

Cases transmitted from the Court of Equity of Chero- 
kee County, at the Fall Term, 1851. 

/. W. Woodfin for the plaintiff. 
Gaither and /. Baxter for the defendant. 
Vol. 8b. 
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Pearson J. It is attempted by the bill to raise this ques- 
tion : Will a Court of Equity interfere and require the par- 
ties to set aside a judgment and verdict at law, and try the 
matter de novo, upon the allegation that the verdict was ob- 
tained by the testimony of a witness, which was known to be 
false by the party using it, and which the opposite party 
had no means of contradicting at the trial, or in time to 
support a rule for a new trial ; without an allegation, that 
the false witness has been presented for perjury or has 
absconded so as not to jje answerable to the process of the 
law? 

The question is an interesting one, but we do not feel 
at liberty to decide it, because it is not presented by the 
case in the stage in which we are now considering it 
The answer, without evasion, - responds to the allegation 
by a positive and flat denial. Consequently the plaintiff 
has nothing to stand on, and cannot support the injunction, 
which he obtained at the filing of bis bill, for, on the 
motion to dissolve upon the bill and answer, the answer, 
so far as it is responsive to the bill, is taken to be true. 

The allegation of the discovery of new matter after the 
trial and after the term, when it was too late to move for 
a new trial, is also positively denied in the answer. 

In this case the denial of the answer is accompanied 
with an exhibit and also a narration of facts, all tending 
to disprove the allegations of the bill. 

There is no error — this opinion will be certified. 

Pee Curiam. Ordered accordingly. 
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BURGESS McENTIRE <d8, A. C. McENTIRE. 

Where the vendor of a slave has been informed, that the slave had 
been unsound, he is not bound to disclose it to his vendee, if he be- 
lieves that the unsoundness does not still exist. Moral turpitude 
Id necessary, to constitute the iraud. 

The case of Ramrich v. Ebggy 1 Dev. R 350, cited and approved. ;J 

Appeal from the Superior Court of Law of Rutherford 
County, at the Fall Term, 1851, his Honor Judge Battle 
presiding. 

/. Baxter for the plaintiff. 

G, W. Baxter for the defendant. 

Nash, J. The case is before us on an appeal from the 
decree of the Court below, dissolving the injunction pre- 
viously obtained. The bill alleges, that the plaintiff, at 
the request of the defendant, loaned him one hundred dol- 
lars, and, to secure the repayment, the latter conveyed to 
him by way of mortgage a negro woman named Juno, and, 
if, at the end of the specified time the defendant did not re- 
pay the money borrowed, then the plaintiff was to pay the 
further sum of two hundred dollars by a specified 
time. This contract was reduced to writing and signed 
by the parties, and is dated in February, 1848. After the 
time, when the two hundred dollars were to be paid, the 
present defendant brought an action at law to recover that 
sum, and the bill seeks not only to enjoin the recovery at 
law, but to rescind the contract. The bill states, that in the 
iransaction the defendant was guilty of a gross fraud, for 
that, "for 15 or 18 years before, and on the day the con- 
tract was made the slave Juno was unhealthy, subject to 
periodical enlargement of one of her legs and abdomen, 
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which rendered her almostj if not entirely, useless ; that 
those enlargements and unhealthy periods usually came on 
with the warm weather in the spring, and continued un- 
til the cold weather in the fall, that her unsoundness was 
well known to the defendant, at the time he pledged her 
unto the plaintiff, and unknown to him, for the negro was 
apparently sound and healthy," and that the defendant 
falsely averred her to be sound, " as far as he knew." 
The bill then alleges, that the disease exhibited itself in 
May after the sale, and calls upon the defendant to say how 
long he had owned the negro Juno, from whom he pur- 
chased her, whether he was not told by his vendor that 
she was unsound, if so, in what respect, and whether the 
person from whom he purchased het did not expressly re- 
fuse to warrant her soundness. 

The defendant answers — that, at the time he sold the 
negro to the plaintiff, she seemed to be perfectly sound 
and healthy, as she had been during the whole lime he 
owned her, which had not been more than a month or six 
weeks; and, although respondent was informed by Mr. 
Harthen, from whom he had purchased her, that she had, at 
one time in her life, for several years, been afflicted with 
some disease of the legs and abdomen, he was at the same 
time informed by Mr. Harthen that she had entirely re- 
covered, and had enjoyed good health for some two or 
three years immediately preceding the sale, which your 
respondent honestly believed, at the time he sold her to 
complainant, and denies that he falsely afHrmed' she was 
sound as far as he knew. The parties differ as to the con- 
struction of the written contract, but it is in no way impor- 
tant in the present enquiry, which is right. 

The foundation of the plaintiff's claim to the relief he 
seeks, is the fraud he alleges to have been practised on 
him by the defendant in the sale. To the charges of the 
bill, the answer is fully responsive, and denies the alleged 
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fraud. It admits, that the vendor did iaform the defend- 
ant that the woman had been so afQicted, but that she was 
then, at the time of the purchase, well, and had been so 
for several years, — and the plaintiff admits, that at the 
time of his purchase, she was entirely well — add to this the 
admitted fact, as stated in the bill, that the disease usually 
broke out in the spring, as the warm weather approached* 
and the short time that the defendant had owned Juno, 
and that in the winter, and the answer is complete. But 
it is said, that the defendant ought to have informed the 
plaintiff of the information given by Mr. Harthen. Cer- 
tainly he ought, if he had thought she was still liable to 
the disease. If he did not so believe, he was guilty of.no 
fraud in not mentioning it. 

Where the vendor of a slave has been informed, that 
the slave has been unsound, he is not bound to disclose it 
to his vendee, if he believes that it does not still exist ; 
moral turpitude is necessary to constitute the fraud. — 
Hamrick V, Hoggy 1 Dev. R. 350. If, then, the defendant 
honestly believed, from the representation of his vendor, 
that the negro was at the time of his sale sound, he was 
guilty of no moral delinquency in not mentioning to the 
plaintiff her previous unhealthiness. There is no error in 
the interlocutory order of the Court below. This opinion 
must be certified. 

Pbe Curiam. Ordered to be certified accordingly. 
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Sven if a contract between an attorney and his client for a conditional 
fee dependant on success in a cause can be sustained at all in Equi- 
ty, yet where the condition was that the attorney should attend to 
the cause, the fee to be dependant on the event of the party's suc- 
cess, and the attorney neglected or abandoned it without trying it 
and a term or two before the trial, it is improlessional and unoon- 
seientious in him to claim such fee, although his client was success- 
full. In such a case, a Court of Equity will interfere to prevent the 
collection of the claim. 

Appeal from the Court of Equity of Haywood County 
at the Spring Term, 1852, his Honor Judge Manly pre- 
siding. 

Baxter for the plaintiff. 
Woodfin for the defendant. 

RuFFiN, C. J. The plaintiff offered for probate a script 
purporting to be the last will and testament of John Da- 
vidson, deceased, dated September 3, 1844, whereby he 
bequeathed to hfs wife three slaves for her life with remain- 
der to three of his children, and appointed the plaintiff the 
executor ; and a coveat was entered by some others of the 
children, and an issue of devisavit vel non was made up. 
At the same time a bill was filed by the remainder men 
and other children in the Court of Equity against the 
plaintiff and Mrs. Davidson, to restrain the removal of 
the three slaves from the State. 

The defendant was a practicing lawyer and applied to 
by the plaintiff to conduct the two causes, as his attorney 
and counsel, in conjunction with another member of the 
bar, and they undertook the business, and, as a remunera- 
tion therefor, he paid each of the counsel 830 and also 
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gave to each of them his bond for 9250, as a farther and 
conditional fee for their attention to the causes and trying 
them, and succeeding in them. The bill then alleges, that 
the charge was excessive and that the defendant made 
many representations, calculated and intended to alarm 
the plaintiff unnecessarily, as to the danger of losing the 
causes and the serious consequences to him therefrom, so 
as to obtain from him this security for a sum far above an 
adequate remuneration for the services to be rendered. 
But it is not necessary to state them particularly, as the 
decision of the Court proceeds upon a diflferent ground. 
The bill further alleges, that the defendant drew the plain- 
tiff's answer in the suit in Equity, merely denying any in- 
tention to remove the slaves and rendered no other ser- 
vice therein ; and that he made up the issue on the coveat 
and attended the Court a term or two afterwards, but did 
not try the cause nor continue his attention to it up to the 
time of the trial. On the contrary, it states, that a year 
or more before the cause came on for trial, the defendant 
gave over all attention to it, and indeed abandoned his 
practice entirely, and the plaintiff was consequently com- 
pelled to employ other counsel in the defendant's stead to 
manage and try the issue. That they succeeded in estab- 
lishing the will and thereupon the defendant demanded 
payment of the bond to him for $250, and, upon the plain- 
tiff's refusal, he put it in suit. The prayer is to be reliev- 
ed against the bond and for repayment of the money if it 
should be collected, before the hearing of this suit. 

The answer denies the charges of taking undue advant- 
age, and insists, that the fees were reasonable, inasmuch 
as the question in the court was as to the capacity or in* 
sanity of the alleged testator, which was deemed doubtful, 
and the plaintiff had a deep personal interest in it, because 
he claimed a tract of land and eight slaves under convey- 
ances made contemporaneously by Davidson. The an- 
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swer states, that the defendant drew the ans\^er in the 
suit in Equity, and that he also instructed the plaintiflF in 
preparing the will cause for trial, and examined many per- 
sons, whom the plaintiff brought to him as his witnesses. 
It denies, that the defendant abandoned the plaintiff's 
cause and states that the defendant withdrew Irom the 
bar, on account of domestic affliction, before the trial (the 
second term before, according to the evidence,) but had 
spoken to other counsel to attend to his cases ; and it fur- 
ther states, that the trial, which subsequently took place 
was merely formal ; for that, under the advice of the 
counsel originally engaged with the defendant and the one 
subsequently employed by the plaintiff, the causes were 
compromised and by consent a verdict passed in favor of 
the will. 

Supposing such contracts between attorney and client, 
as the present, to be sustainable in equity, it appears to 
the Court, that the defendant cannot be allowed to enforce 
this, because he did not perform the services he engag- 
ed to perform, as the consideration of the bond. It is 
true, he did some acts as the plaintiff's attorney. But it 
is equally true, that he received some compensation in the 
830 paid him. The other bond was conditional, and in 
its nature the condition must be- deemed entire and as go- 
ing to the whole bond. The money was to be paid in 
case the defendant brought the cause to trial and tried it 
successfully. The plaintiff employed the defendant, and 
agreed to give that fee, because of his estimation of both 
his fidelity and ability in his profession, and it cannot be 
assumed, that he would have engaged to give as much to 
another member of the bar. The great reliance in such 
cases is on the services of eminent counsel in the trial 
itself, and it is obviously next to impossible, when the 
counsel declines to appear on the trial to apportion a con- 
ditional fee, so as to remunerate instructions and services 
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prior to the trial, in a manner to do justice to the expec* 
tations of the client, and meet the intentions of the parties. 
In this case, however, the defendant, for aught that can 
be seen, wilfully withheld his services at the trial. He 
says, indeed, that he withdraw from the bar for domestic 
reasons, and that he engaged other counsel in all his busi- 
ness. But he gives no evidence of either, and therefore, 
it cannot be assumed, if it would do him any good. The 
truth is, however, that the plaintiff was obliged to employ 
another counsel, and the cause was settled by compromise, 
about a year after the defendant had gone out of it. The 
terms of the compromise are not stated, but it is manifest, 
that, if the caveators voluntarily abandoned the contest, 
the cause must have been one in which the fees stipulated 
were inordinately high, and if the present plaintiff paid 
them anything, non constat, that he would have done so, 
if the defendant in the performance of his engagement and 
duty had been there to advise and act for him. In fine, it 
is unprofessional and unconscientious to claim a condition- 
al fee, payable on succeeding in a cause, which the coun- 
sel neglected and abandoned, without trying, and a term 
or two before the trial. The plaintiff must have the de* 
cree he asks and with costs. 

Per Curiam. Decree accordingly. 
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D. F. RANSOM vs. E. SHULER. 

A motion to dissolve an injunction, until the defendant has filed his 
answer is irregular : At all events, such a motion ought not to 
be entertained, after a general demurrer has been set down for 
argument and before the argument 

The rule in Equity is, that a vendor cannot, with a good consciente, 
coerce the payment of the whole piu'chase money, when there was 
fraud in the sale, and leave the vendee to pursue a personal action 
at law for the uncertain damages, which a jury might assess, for the 
fraud in selling what did not belong to the vendor, but, on the con- 
trary, the vendee has the right of withholding so much of the pur- 
chase money, as will re-imburse him for his loss, because, to that 
extent, the consideration has failed in his own hands against the loss 
impending over him. 

In such a case, the contract remainiug unexecuted, the Statute of 
Limitations has no application. 

Appeal from the Superior Court of Law of Cherokee 
County. 

Gaither for the Plaintiff. 
J. Baxter for the Defendant, 

RuFPiN, C. J. The bill was filed on the 5th day o^ 
September, 1851, and states, that, at the public sales in 
1838, the defendant purchased from the State two adjoin- 
ing tracts of land in Cherokee County, containing together 
265 acres, and that, before he had fully paid for them, he 
contracted on the 8th of January, 1848, with the plaintiff 
to sell them to him for the sum of $600, over and above 
the residue of the purchase' money due to the State, and 
that the plaintiff paid the defendant the sum of $300 down 
and gave him his bond for the remaining sum of 9300, 
and the defendant transferred to the plaintiff the survey 
and Commissioners' certificate, with authority to receive 
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the grant from the State, upon payment by the plaintii^ 
of the remainder of the purchase money, the land being 
particularly described by miles and bound in the survey ; 
That the defendant had cleared a field, containing about 
fifteen acres, and had erected thereon a dwelling house 
and made other improvements, and that the same were 
worth between two or three hundred dollars and that 
during the treaty, the defendant represented that the said 
houses and improvements were included in the survey 
and land, so purchased from the State, and the plaintiff 
made the purchase under the belief, that they were includ- 
ed, and would belong to him, accordingly, upon the con- 
clusion of the bargain, the defendant removed and deliv-- 
ered the possession to the plaintiff, as weH of the dwelling 
house and other improvements and the cleared field of 
fifteen acres, as of the other parts of the land, and the 
plaintiff entered into the whole, as one purchase. The 
bill further states, that the defendant knew, at the time of 
the treaty and sale, that his purchase from the State did 
not include that field and his improvements thereon, but 
*that it still belonged to the State, and that his representa- 
tions on that point were false and fraudulent, as the plain- 
tiff afterwards discovered, and that he commenced an 
action at Jaw in the Superior Court of Cherokee against 
the defendant for the deceit, but was unable to prosecute 
it successfully, by reason that the defendant had removed 
over the line into Georgia, so that the writ could not be 
served : That the plaintifi" had paid a part of his bond, bat 
that a balance of $182 remained due thereon, for which 
judgment had been taken at law just before the filing of 
this bill, and that the sum was insufficient to make good 
to the plaintiff the loss sustained by him, by reason of not 
getting a good title to the houses and other improvements 
mentioned. The prayer is, that the plaintiff may be rt- 
lieved by a deduction from the purchase money, and W 
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that end for an injunction against proceeding on the judg- 
ment at law. Upon this bill, an injunction was granted^ 
and, at the first term of the Court of Equity, the defend- 
ant demurred for want of equity, and because the plain- 
tiff had a remedy at law by action of deceit, and because 
more than three years had expired, before the bill filed, 
and therefore the statute ot limitations was a bar. The 
demurrer was set down by the parties for argument at 
the next term, and then the defendant's counsel moved to 
dissolve the injunction. The Court disallowed the motion^ 
and the defendant by leave appealed. 

The ground of his Honor's decision is not stated in the 
transci ipt. But it appears to the Court that there are 
several grounds, on which it is correct. No doubt an in- 
junction, which has been irregularly obtained, may be dis- 
charged on motion, for that cause. But it appears to be 
the course of the Court, not to receive the motion to dis- 
solve an injunction, until the defendant has filed his an- 
swer. 1. Smith's cA., p. 615. At all events, such a mo- 
tion ought not to be entertained, after a general demurrer 
has been set down for argument and before the argument. 
There is an obvious inconsistency in such a course ; for 
the motion to dissolve must be founded on the defects and 
insufficiency of the bill itself, and therefore it involves 
precit^^ely the same questions of equity, which must arise 
on the demurrer when brought on for argument and de- 
cision. It is, therefore, an attempt to obtain by the sum* 
mary action, on a motion, a declaration of the Court, as 
to the equity between the parties, which is to come up 
again for solemn determination on the demurrer. It is 
plain, that the decision of the motion involves the whole 
merits of the controversy, and where the defendant hat 
ehosen to put that in issue by demurrer, he ought not to 
ask the Court to anticipate the decision by a summary 
step, which would necessarily commit the Courts upon 
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the points made by the demurrer. As a matter of practice, 
therefore, the Court might properly have refused to hear 
the motion. But on the merits, the injunction ought to 
have been continued, even if the motion to dissolve were 
entertained. Taking the bill to be true, there was both a 
fraud and a failure in the consideration, for which the 
plaintifFgave his bond, in respect of the land and improve- 
ments, not embraced in the defendant's purchase, from the 
State, which entitled the plaintiff, in a Court of Equity, to 
ask, perhaps for the rescinding of the contract altogether, 
or at all events for reforming it, by abatement from the 
purchase money, to the value of the portion thus lost by 
him. Admitting, that he might recover damages in an 
action at law for the deceit, yet that would not impair his 
right to equitable relief, since that and the legal remedy 
are not of the same nature, but the latter may be and 
generally is, that the vendor cannot with a good con- 
science coerce the payment of the whole purchase mon- 
ey, and leave the vendee to pursue a personal action at 
law for the uncertain damages, which a jury might as- 
sess for the fraud in selling what did not belong to the 
vendor, but, on the contrary, the vendee has the right of 
withholding so much of the purchase money, because to 
that extent the consideration has failed, as a security 
in his Qwn hands against the loss impending over him. 
That being the ground and nature of the relief in eiquity, 
it is plain that the statute of limitation has nothing to do 
with the matter, as long as the contract remains unexecut- 
ed in the view of the Court of Equity, by reason that 
part of the purchase money is unpaid and the plaintiff 
seeks compensation thereout. There was therefore no 
error in the interlocutory order appealed from, and the 
defendant must pay the costs in this Court. 

Per CiraiAM. Ordered to be certified accordingly. 
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LEWIS WILES w. JOSHUA HARSHAW. 

Wben parties reduce a contract to writing, the instrument is strong 
eyidence, that what it speaks is the truth ; nor ean that conclusion 
be repeDed by any evidence, which is not clear and cogent. 

Case transmitted from the Court of Equity of Cherokee county. 

J, Baxter for the plaintiff 

Guiiher and /. W. Woodfin for the defendant. 

Nash, J. The bill charges, that the plaintiff borrowed 
from the defendan.t fifty dollars, and, as a security for its 
payment, he mortgaged to him a negro girl named Ailsey. 
The mortgage deed was drawn by Harshaw, and read over 
to the plainiiff by him, and the consideration mentioned 
as read was fifty dollars,^and the bill avers, that the plain- 
tiff never did read over the deed before executing it, being 
old and infirm, and that he never did receive but fifty dol- 
lars from the defendant. It charges, that, after it was re- 
corded, he was induced to examine it, and found that^ 
instead of fifty dollars, the consideration is for five hundred 
and fifty dollars, and prays for the redemption of the ne- 
gro upon paying fifty dollars and the interest. The answer 
states, that the plaintiff applied to the defendant for the 
loan of five or six hundred dollars, but got but five hun- 
dred and fifty, and avers, that amount was loaned him ; 
that the girl Ailsey was mortgaged to secure that amount ; 
admits that the defendant drew the mortgage, but avers 
that he drew it according to the contract, and that it was 
deliberately read over to the plaintiff by the defendant and 
then handed to the former, who, himself read it over and 
said it was all right. We have carefully looked over the 
evidence in the cause, and are constrained to say, that the 
plaintiff's proofs do not so sustain the allegations of his 
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bill, as to authorise the Court to make such a declaration, 
as he requires. There were three witnesses to the mort- 
gage deed, one is dead, the depositions of the other two 
have been taken, they both prove that the defendant read 
over the deed to the plaintiff, and that he then handed it 
to the latter, when one of them swears he read it over, and 
the other, that he looked at it and signed it, and the son 
of the plaintiff swears, that the deed was read over to the 
plaintiff, and the consideration mentioned was fifty dollars. 
It is further in evidence, that the plaintiff can write, and 
it is not in the bill denied but that he can read writing. Up- 
on the whole, however much we may be led to suspect the 
truth of the defence, we cannot feel justified in declaring 
that a fraud was practiced on the plaintiff. When parties 
reduce a contract to writing, the instrument is strong evi- 
dence that what it speaks is the truth, nor can that con- 
clusion be repelled by any evidence, which is not clear 
and cogent. 

Such is not the evidence on the part of the plaintiff in 
this case. The bill is to redeem the negro Ailsey, upon 
the payment of fifty doUars with legal interest thereon. 
But the plaintiff has failed to establish, that the money 
borrowed was less than the amount stated in the written 
contract, to wit : #550. He is entitled to redeem the ne- 
gro Ailsey, tlpon the payment of that sum, with interest 
thereon, and to that end, to have the usual accounts at his 
eleX5tion, and if he fail to haver such accounts before the 
next Court that the bill be dismissed. Let it be declared 
accordingly. 

Per Curiam. Decree accordingly. 
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JOSEPH BRYSON «. WILLIAM C. PEAK. 

In the case of a breach of contract of sale, the injured party is enti- 
tled, at his election, to a bill for spedfic performance, and is not bound 
to bring an action at law for damages. 

As a general rule in Equity, time is not the essence of a contract, and 
is therefore not material, except so fiur as costs may be concerned. 

Cause removed from the Court of Equity of Macon 
County, at the Fall Term, 1851. 

N. W. Woodfin for the plaintiff. 
J. Baxter for the defendant. 

Pearson, J. So much of the case as it is necessary to 
state, in order to present the only question made at this 
stage of the proceedings, is as follows : 

In 1849, the plaintiff contracted to sell to the defendant 
a tract of land, and executed a bond to make title on or 
before the 1st day of January, 1851. The defendant went 
into possession. The plaintiff had not perfected his title, 
and was consequently unable to make title to the defend- 
ant, on the 1st day of January, 1851 ; whereupon the de- 
fendant commenced an action at law upon the bond, and 
before the trial the plaintiff perfected his title, tendered a 
deed to the defendant and offered to pay the costs of the 
action at law. This was declined, and the defendant took 
a judgment. 

The bill is for a specific performance of the contract. 
There is an injunction, in reference to the judgment at 
law ; upon the coming in of the answer, a motion to dis- 
solve was disallowed, and the defendant appealed. 

The answer insists, that, as there was a breach of the 
condition of the bond, the defendant had his election : to 
sue at law and recover damages, or file a bill for a specific 
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performance, and that, having elected to go for damages, 
the plaintiff had no equity against his judgment, It fur- 
ther insists, that, if the plaintiff has an equity, he should, 
beside the costs of the action at law, make compensation- 
to the defendant for his trouble and entire expenses. 

Specific performance is one of the most extensive and 
most beneficial heads of Equity jurisdiction ! It is based 
upon a clear, simple and broad ground : that is, that in a 
contract of sale, compensation of damages is not an 
adequate remedy for a breach, and a fair and even 
measure, as justice requires, that the vendor should 
take, and that the vendee should take the thing bar- 
gained for. This principle applies with perfect mutu- 
ality, while on the one hand the vendee is not obliged to 
take compensation in damages, but may insist upon hav- 
ing the thing contracted for : so, on the other, the vendor 
is not obliged to make compensation in damages, but may 
insist upon the vendee's taking the thing contracted for : 
consequently there is no foundation for the idea, that after 
the breach the vendee has an election to sue for damages 
at law or file a bill for -a specific performance, using the 
term " election *' in the sense of the vendor's being bound 
by it. Anciently the vendee was required to establish the 
contract, and a breach thereof by an action, before he 
was at liberty to file a bill for specific performance ; by 
the modern authorities he can file a bill at once, and by all 
of the authorities the remedy in Equity is held to be mu- 
tual, so that either vendee or vendor may insist upon a 
specific performance, at any time before the contract is 
extinguished by the payment of the damages; for the rea- 
son that a specific performance is the most fair and even 
measure of justice. 

It is said, the plaintifif was bound to make title on the 
1st day of January : that is true, but, as a general rule in 
Equity, time is not the essence of a contract, and is there- 
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fore not material, except so far as costs may be concerned^ 
It is almost an invariable practice for Courts of Equity to 
allow vendors " time" to perfect title. In the case under 
consideration, it is clear, that time was not of '< the es- 
sence," for the defendant is let into possession in 1849> 
and his possession is not interrupted. So it made no sub- 
stantial difference, whether he got title in January or Au- 
gust. Again it is said : the plaintiff, being in default, can- 
not in conscience insist that the defendant shall forego his 
judgement at law, and on taking the land without making 
full compensation. That is true, and the question is, what 
is full compensation ? So far as we can see in the present 
case, it is the amount of the costs of the action at law. 
We can notice no costs, except such as are provided for 
and allowed by statute. We are not at liberty to have 
reference to the private contracts of the defendant. There 
is no error. This opinion will be certified. 

Pee Curiam. Ordered accordingly. 
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ELIZABETH L. GOODRUM m JAMES GOODRUM AND AL. 

The words " sole and separate use '' are those most appropriate, to 
create a separate estate in a married woman, independent of her 
husband. 

Indeed each of those terms, "sole," "separate," has been held suffir 
cient for that purpose, and especially when coupled vrith that of 
"disposition" by the wife. 

The trust will not be allowed to fail for the want of a trustee ; if neces- 
sary, the executor of the will devising such an estate, would be held 
to be the trustee. But, on application of the wife, a Court of Equi- 
• ty would appoint any other fit and proper person to be trustee. 

Cause removed from the Court*of Equity of McDowell 
County, at the Spring Term, 1852. 

Avery for the plaintiff. 
Davis for the defendant. 

RuFFiN, C. J. The plaintiff is the wife of the defend- 
ant, James Goodrum, and her mother, Elizabeth Upton, 
bequeathed several slaves to her as follows ; " I give to 
my daughter, Elizabeth L. Goodrum, wife of Jas. Good- 
rum, for her sole and separate use and maintenance and 
to be disposed of as she desires, a negro woman named 
Nelly, a boy Willis and a girl named Mahaly and their in- 
crease," and she appointed the defendant, Whitson, her ex- 
ecutor. The bill is filed by the plaintiff by her next 
friend against the executor and the husband, and alleges, 
that the testatrix left personal estate more than sufficient 
to pay her debts and all charges, exclusive of the slaves, 
and that the executor retains them because there was no 
trustee appointed in the will, to whom he can convey them 
as trustee, and to settle a conveyance by the executor for 
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for the separate use of the plaintiff; while the husband 
claims them, inasmuch as there is no other trustee though 
the plaintiff deems him an unfit person to have the man- 
agement of the property, for the reason that he is an im- 
prudent and needy man and much involved in debt to 
persons vfho already threaten to seize the slaves for his 
debts. The prayer is, that the plaintiff may be declared 
to be equally entitled to the slaves, as her separate estate 
and subject to her disposition, exclusive of any control or 
power of the husband and not liable to his debts, and that 
in order that she may thus enjoy them, the executor may be 
desired to convey the slaves to some fit person, as trustee, 
in trust for her, as her separate estate, by a proper con» 
veyance to be directed by the Court. 

The defendants answer and admit the allegations of the 
bill to be true, and submit to any proper decree, and the 
cause is heard on bill and answer, and a copy of the will 
exhibited with the bill. 

The construction to be given to the will is perfectly 
settled. The words " sole and separate use " are those 
most appropriate to create a separate estate in a married 
woman independent of her husband. Porter v. Brooks, 9 
Ves. 683. Indeed each of those terms " separate " and 
"sole," has by itself been deemed sufiicient for that pur- 
pose, and, especially, when coupled with that of " disposi- 
tion " by the wife. Adamson y. Armitage, 19 Yes. 419, 
and Exparte Ray, 1 Mad. Rep. 199. Here all those ex- 
pressions are united, and it is clear, they create a separate 
and equitable estate in the wife. Of course, they would 
not be allowed to fail for the want of a trustee. The ex 
exutor would be held to be the trustee, if necessary. But 
as he is not expressly appointed to that office, and the par- 
ties seem to prefer some other person, it will be referred 
to the Clerk to report a fit person, other than the husband, 
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the separate use of the plaintiff; with the usual powers of 
disposition and appointment by her, and also with proper 
limitations over, for the want of disposition, or appoint- 
ment by the plaintiff. 

Per Curiam. 
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ARBITRATION AND 
AWARD. 

I. A mistake by arbitrators, 
however gross, or clear, 
(as an omission to take in- 
to the account and give 
the plaintiff credit for a 
large sum, which was ad- 
mitted by the defendant to 
be due,) does not, of itself, 
furnish a ground for set- 
ting aside an award ; al- 
though the arbitrator ad- 
mits the mistake, and wish- 
es the case referred back, 
so that he may correct it. 
Eaton V. Eaton, 102 

\, Corruption or partiality 
is a ground for setting 
aside an award, and so is 
a mistake, into which the 
arbitrators have been led 
by undue means, or into 
which they have been per- 
mitted to fall by the frau- 
dulent concealment of a 
party or his agent. A 
Court of Equity does not, 
in such cases, correct the 
award or revise the deci- 
sion of the arbitrators, but 
holds it to be against con- 
science to take advantage 
Vol. 8.— 67b. 
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of the award, in seeking to 
enforce it, or by usinff it 
as a plea in bar of a oill 
for an account. Ibid. 
. Where to a bill lor an ac- 
count of a copartnership, 
the defendant pleads in 
bar an award, which is im- 
peached by the plaintiff, 
the plea ought neither to be 
sustained nor overruled, 
but be kept in suspense un- 
til the parties can be heard 
upon the proofs, in refer- 
ence to the matter alleged 
to impeach the award. If 
the matter be proven, then 
the plea will be overruled, 
and the defendant be re- 
quired to answer as to the 
copartnership dealings. — 
If it be not proven, the 
plea will be sustained and 
the bill dismissed. The 
benefit of the plea should 
be saved until the hearing, 
Ibid. 

In such cases, the modern 
practice is, that the bill, 
anticipating the defence, 
sets out the matters relied 
on to avoid the plea, or 
the plaintiff brings them 
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forward by an amended 
bill, and in this way, ob- 
tains an answer and dis- 
covery from the defend- 
ant. RuPFiN, C. J., dis- 
sented, Ibid, 

ATTORNEY AND CLI- 
ENT. 

Even if a contract between 
an attorney and his client 
for a conditional fee, de- 
pendant on success in a 
cause, can be sustained at 
all in Equity, yet where 
the condition was that the 
attorney should attend to 
the cause, the fee to be 
dependant on the event of 
the party's success, and 
the attorney neglected or 
abandoned it without try- 
ing it and a term or two 
before the trial, it is un- 
professional and unconsci- 
entious in him to claim 
such fee, although his cli- 
ent was successful. In 
such a case, a Court of 
Equity will interfere to 
prevent the collection of 
the claim. Potts v. Fran- 
vis, 300 

CONTRACTS. 

1. In the case of a breach 
of contract of sale, the in- 
jured party is entitled, at 
his election, to a bill for 
specific performance, and 
is not bound to bring an 
action at law for damages. 
Bryson v. Peak^ 310 

2. As a general rule in Equi- 



ty, time is not the essence 
of a contract, and is there- 
fore not material, except 
so far as costs may be con- 
cerned, I hid. 

DECREES. 

1. The validity of a decree 
in a Court of Equity can- 
not be impeached collat- 
erally. Watson V. WiU 
liams, 232 

^- Where land has been sold 
under a decree of a Court 
of Equity, the purchaser 
will be protected against 
the legal claim of one who 
or whose guardian, was a 
party to the decree. Sin- 
dairy. Williams, 235 

DEEDS. 

1. When a paper is signed 
and sealed, and handed to 
a third person, to be hand- 
ed to another, upon a con- 
dition, which is afterwards 
complied with, the paper 
becomes a deed, by the 
act of parting with the 
possession, and takes ef- 
fect presently; unless it 
clearly appears to be the 
intention, that it should 
not then become a deed. 
Roe V. Lovick, 88 

2. The enquiry always is, 
whether the delivery to 
the third person, under 
all the circumstances, is a 
departing with the posses- 
sion of the instrument, 
and of the- power and 
control over it ; or wheth- 
er it was delivered mere- 
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ly as a depository, and 
subject to the future con- 
trol and disposition of the 
maker of the instrument. 
If the former, the delive- 
ry, as an escrow, is com- 
plete : if the latter, it is 
not, Ibid. 
3. Where an instrument, 
signed and sealed by A, 
purporting to convey cer- 
tain negroes to B, was 
placed in the hands of the 
subscribing witness, and 
at the time, A said *' she 
wished it to be kept se- 
cret until her death, and 
if C, her grand-daughter, 
should marry a man who 
was able to buy the ne- 
groes mentioned in the 
deed, she wished the wit- 
ness to let him have them 
at their worth, and the 
proceeds arising from said 
sale to be secured to B : 
the deed of gift she wish- 
ed given up, in case he 
should pay, or secure to 
be paid, the worth of the 
negroes — the deed to be 
kept until the death of the 
said A : and further, " that 
if she ever wanted it, she 
would call for it on the wit- 
ness:'' and if she had called, 
the witness said he would 
have delivered it up to 
her. And she further di- 
rected the witness, "if the 
husband of C refused to 

Eurchase the negroes, or 
I. was not married, to 
prove the paper." Held, 



that this was not a suffi- 
cient delivery of the in- 
strument to constitute it a 
deed, Ibid, 
4. A, by deed, conveyed a 
slave to J. and E. ; " and 
in case the said J. and E. 
both die without leaving 
any child or children, then, 
and in that case to go to 
C." These expressions 
create no cross remain- 
ders between J. and E., 
but the estate is a vested 
interest in each, subject 
to be defeated, onl}' upon 
the contingency of both 
dying without children. 
Bespass v. Lanier, 281 

DEVISES AND LEGA- 
CIES. 

1. A testator devised and be- 
queathed to his wife all 
th& residue of his estate, 
"during her widowhood, 
and when she marries, then 
that all the remaining prop- 
erty, both real and person- 
al, shall be equally divided 
between his children and 
beloved wife, share and 
share alike :" Held, that 
this was a vested remain- 
der in the children, and, 
that, upon the death of the 
widow, without having 
married, the representa- 
tives of the children, who 
had died in her lifetimei 
were entitled to share e- 
qually with the surviv- 
ing children. Brinson v. 
Wharton, 80 
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2. A testator directed that 
the income of certain prop- 
erty should be applied by 
his executor to the support 
and education of his chil- 
dren» but that nothing more 
than the annual income 
should fee advanced for 
that purpose. The widow 
of the testator married a- 
gain, and her second hus- 
band, out of his own funds, 
for several years maintain- 
ed and educated the chil- 
dren, the executor not pay- 
ing to him their income. 
Heldy that he was entitled 
to recover from the exfec 
utor the amount of the 
income accruing to the 
children during the time 
they were so supported by 
him, but that he could not 
recover any part of the in- 
come accruing afttfi-wards, 
though what did accrue 
was not sufficient to de- 
fray the necessary ex- 
penses advanced by him, 
tiardy v. heavy, 95 

3. A testator directed cer- 
tain of his slaves to be e- 
mancipated and bequeaths 
them a sum of money. 
After giving several lega- 
cies, he directs, that " the 
whole of his personal and 
freehold property, which 
is not already disposed of, 
be sold by my executors, 
&c., and the proceeds be 
divided, &c." Held, that, 
though the legacies for e- 
mancipation, and the mon- 



ey to be paid the slaves, 
were void, yet the resid- 
uary legatees did not take 
them, but as to them the 
testator died intestate, and 
they go in a course of dis- 
tribution to the next of 
kin. Hudson v. Pierce, 
126 

4. A residuary legacy gen- 
erally passes, not only 
what is not disposed of, 
but also what turns out not 
to be disposed of; but an 
exception to this rule is, 
where it appears clearly, 
from the will, that the tes- 
tator did not intend to in- 
clude certain property in 
the bequest of the residue, 
Ibid. 

5. A bequest of personal 
property to the testator's 
wife for life, and " after her 
death, to be equally divid- 
ed among his lawful heirs," 
is a vested legacy in those 
who were his heirs at the 
time of his death, and, up- 
on the death of one of his 
daughters, during the life- 
time of the widow, sur- 
vives to her administrator. 
Rives V. Frizzle, 237 

6. The words "after," or 
" upon," the death of the 
wife, or the like express- 
ions, do not make a con- 
tingency, but merely de- 
note the commencement 
of the remainder, in point 
of enjoyment, Ibid, 

7. A testator bequeathed, as 
follows : " I desire that my 
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two negroes, A. and S., 

shall continue to labor for 
the benefit of my estate, 
three years after my death, 
or pay the sum of seven 
hundred and fifty dollars 
each, to my executor At 
the expiration of that time 
(thfee years,) I*desire that 
they may be permitted to 
select their masters; and 
do authorize and empow- 
er my executor to sell them 
to such person or persons 
as they may select, at a 
nominal price or to liber- 
ate them, if it can be done 
consistently with the laws 
of North Carolina, as they 
may prefer : my intention 
being to have them kind- 
ly treated, and properly 
taken care of, for the re- 
mainder of their lives,etc/' 
Held, that the first part of 
the bequest was void, as 
being substantially for 
their emancipation ; and 
that, therefore, if the ne- 
groes chose to remain in 
this State, it would be the 
duty of the executor to sell 
them as slaves ; but in do- 
ing so, he is not obliged to 
put them up at auction, but 
may sell them as slaves at 
private sale, for a fair price, 
to any person at his dis? 
cretion. If they prefer 
being emancipated, the ex- 
eoutor may send them out 
of the State, by giving 
bonds or without giving 
bonds. Washington v. 
Blount, 253 



8. The testator also be* 
quejathed as follows ; — 
" Should my negro woman 
H. desire to be sold in the 
neighborhood of Washing- 
ton, where she was raisea, 
I authorize and request 
my executor to sell her 
and her child S. to such 
persons as she may select 
in that neighborhood, and 
for such prices as he may 
think proper. My execu- 
tor is further authorized, 
requested and empowered 
to hire out said H. for six 
or twelve months, to such 
person as she may select, 
thus giving her an oppor- 
tunity of choosing her 
master; or she may re- 
main with her mistress 
eight or ten years, if she 
wishes." The woman 
preferred remaining with 
her mistress, but, having 
had several children, had 
become expensive, and her 
mistress declines to keep 
her, without some com- 
pensation being allowed 
from the estate. Held. 
that the executor could 
not make such allowance, 
and if the mistress will 
not keep and support the 
negroes,the executor must 
sell them ; and, in doing 
so, he may exercise his dis- 
cretion, according to the 
testator's intention, and 
may sell in the neighbor- 
hood of Washington, to 
any person at private sale, 
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for a reasonably fair price. 
Ibid, 

9. A. by his will, gave to his 
wife, " for her life, a tract 
of land, called the Red 
House, and three slaves ; 
and after her death, the 
land to be sold by my ex- 
ecutor, and the negroes to 
be hired out, until my 
youngest grandchild ar- 
rives at lawful age, and 
then sold and divided 
equally between my grand- 
children, B. H. M., B. M., 
J. B. M. and M. J. M.; 
the proceeds of the land 
to be divided equally a- 
mong niy abovementioned 
children, or as many as 
may be living, as they 
come of age." He then 
directs, other land, and 
"all the residue of my pro- 
perty, of every descrip- 
tion, to be sold, at such 
time as my executor shall 
think most advantageous, 
the whole to be equally 
divided among my eight 
grandchildren as they 
come to lawful age, to 
wit, S. M.," etc. Haj/' 
wood V. Rogers, 278 

Heldy that the gift of the res- 
idue to the eight grand- 
children, was a legacy, 
vesting at the death of 
the testator, and payable 
on their arriving at full 
age ; but that the gift of 
the proceeds of the " Red 
House," did not vest at 
that period, but was con- 



tingent, and would vest 
only in those of the four 
grandchildren who at- 
tained their full age, the 
expression, or ** as many 
as may be living as they 
come of age," qualifying 
the previpus absolute gift. 
Ibid. 

DOMICIL. 

1. Where a man, domiciled 
in another State, dies in- 
testate, leaving personal 
property ir» this State, this 
property shall be distribu- 
ted according to the law 
of the State, in which the 
intestate had his domicile. 
Moye V. -May, 131 

2. Bui, if a citizen of anoth- 
er country dies, indebted 
to citizens of this State, 
and owns personal proper- 
ty here, it will be appro- 
priated to the payment of 
his creditors, in the order 
prescribed by our law, and 
not by that of his domicil ; 
but the surplus will be dis- 
posed of according to the 
law of his domicil, Jbid, 

3. The distinction is this : 
Our citizens, as creditors^ 
have rights, which we are , 
bound to protect ; we will 
not sacrifice justice to co- 
mity. But, as kinsmen^ 
they have no rights. Con- 
sequently, it depends, not 
on the laws of this croun- 
try, but on the laws of his 
country, how his property 
shall be disposed of; and» 
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although it happens to be 
in our own State, yet, by 
the comity of nations, it is 
considered the same as if 
it had been at home, Ibid. 

EMANCIPATION. 

1. The principles formerly 
laid down in* this case, 6 
Ire. Eq. 380, affirmed on 
a rehearing of the decre- 
tal order then made. — 
Thomj}son v Newlin, 32 

2. Where a will express- 
es a trust, that slaves 
shall be sent to a foreign 
country, there would be 
nothing illegal in that, 
even if it were illegal to 
direct their emancipation 
abroad without comply- 
ing with our act on the 
subject of emancipation of 
slaves, because it would 
be intended the meaning 
was that the law was to 
be complied with, Ibid. 

3. A general direction in a 
will is to be taken as in- 
tended to be consistent 
with the law, Ibid. 

4. Subsequent acts of the 
trustees cannot affect the 
intention, Ibid. 

5. A trust in a will that 
slaves should be taken out 
of this State, for the pur- 
pose of emancipation, is 
not forbidden by the laws 
of this State, nor is it 
against the policy of the 
law, nor the public inter- 
est, but is lawful and valid. 
Ibid. 



. Where a testator directs, 
by his will that " a negro 
woman and her future in- 
crease and issue" be sent 
out of this State to some 
free State, for the purpose 
of emancipation : Held^ 
that' the words " future in- 
crease and issue," should 
here include children, 
born between the making 
of the will and the death 
of the testator. Wooton 
V. Becton, 66 

. A trust in a will to carry 
slaves out of the State, for 
the purpose of being set- 
tled in a free State, as free 
persons, is a lawful and 
valid trust, which the exe- 
ecutors are bound to per- 
form. And this the exe- 
cytors may do, without 
any application to the 
Courts of this State — un- 
der our Statute, Ibid. 

, A person may send his 
slaves out of this State to 
be emancipated, provided 
the act is done with the 
bona fide intention that 
they shall remain out of 
the State ; but if they be 
sent with a view that 
they shall be emancipated, 
and then return and re- 
side in this State, this is 
in fraud of our laws, and 
the emancipation is void 
and of no effect. Green 
V. Laney 70 

. A provision in a will, that 
slaves shall be sent out of 
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the State to be emanci- 
pated and to remain per- 
manently abroad, which is 
lawful, is revoked by a 
codicil, which devises to 
his executors a house and 
lot in this Stale, in trust 
for their residence here. 
The latter trust, thus re- 
voking the former is, in 
itself, unlawful, and results 
to the next of kin. Ibid. 

EVIDENCE. 

1. If, in the institution of a 
suit, or in its progress, the 
course of the Court re- 
quires a party to make an 
affidavit, the fact of his 
being infamous does not 
make him incompetent to 
do so; as an affidavit to 
continue cause, &c. l^it- 
ter vs. Stutts, 240 

On the other hand, if a par- 
ty offers himself as a wit- 
ness in his own case, (as, 
for instance under the book 
debt law, the fact of his 
being infamous will make 
him incompetent. Ibid, 

A party, though he is infa- 
mous, is competent to 
make affidavit to the truth 
of the facts alleged in his 
bill, seeking to recover the 
amount of a lost bond. 
Ibid. 

4. When parties reduce a 
contract to writing, the 
instrument is strong evi- 
dence, that what it speaks 
is the truth ; nor can that 
conclusion be repelled by 



any evidence, which is not 
clear and cogent. Wiks 
vs. HarsRaw, 308 

EXECUTIONS. 
The Act of 1812, Rev. Stat. 
ch.45, sec. 4, authorising 
the sale of trust estates by 
execution, only relates to 
trusts, which would be en- 
forced between the cestui 
que trust and trustee — an 
honest trust — and not one 
infected with fraud, in re- 
spect to which the Court 
would not act at the in- 
stance of either party.— 
Page V. Goodman, 16 

EXECUTORS AND AD- 
MINISTRATORS. 

1. Where a mistake, made 
by an administrator in the 
distribution of his intes- 
tate's effects, has been 
common to him and to 
those really entitled, there 
is no ground tor charging 
the administrator with 
" gross negligence or 
fraud ." Wiiliams v. Har- 
rell, 123 

2. In the case of co-execu- 
tors, each is accountable 
for the due administration 
of the assets, which come 
to his own hands. Kerr 
V. Kirkpatrick, 137 

3. He is not bound to see to 
the application of the as- 
sets received by his co-ex- 
ecutor, nor is he liable for 
his devastavit, unless the 
commission of it is encour- 
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aged by himself, 1 hid, 
i. An executor, who, in his 
cash account, is in ad- 
vance for the estate, may 
•hold on to the specific 
property for reimburse- 
ment. Chesson v Ches- 
son, 141 

6. So, if the profits of pro- 
perty, given for life, and 
then over, be taken for 
payment of debts, the te- 
nant for life may claim 
from the remaindermen a 
contribution, in propor- 
tion to the values of their 
interests. Ibid. 

6. The Court cannot, on 
grounds of public policy, 
permit accounts to be car- 
ried on, when the party, 
who otherwise might have 
been entitled to them, has 
been guilty of such laches, 
as to make it impossible 
to take the accounts fairlv 
and justly, or, at least, 
with any reasonable reli- 
ance on their being so 
taken, Ibid, 

7. Therefore, on a bill by 
the administrator of an 
executrix, against the le- 
gatees, to be re-imbursed 
for moneys advanced by 
the executrix, the court 
will order no account, 
when the original testator 
has been dead forty years, 
and no inventory, account 
of sales or account current 
has been left by the execu- 
trix. Ibid. 

8. The general rule is, that, 



an administrator cannot 
purchase at his own sale, 
but this rule does not ap- 
ply, when he fairly bids; 
with the privity and con- 
sent of the next of kin, 
having a full knowledge of 
the condition of the estate 
and the value of the pro- 
perty. Lyon V. Lyon, 
201 

9. Where an administrator 
has advanced to the wi- 
dow a sum in part of her 
year's allowance, and, in 
consequence of a mutual 
mistake as to the law, the 
allowance is not after- 
wards directed by the 
Court, he cannot charge 
her with the sum so paid, 
in accounting with her 
for her distributi-ve share, 
Ibid 

10. An administrator, in this 
State, cannot by virtue of 
his appointment, collect 
the assets of his intestate 
in another State, and is 
under no legal obligation 
to procure administration 
out of the State. San- 
ders V. Jones, 240 

11. But if an administrator 
pays over to one of the 
distributees, residing in 
another State, his share of 
the personal property in 
this State, without charg- 
ing him with advance- 
ments made to him by the 
intestate, the administra- 
tor becomes personally li- 
able to the other next of 
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kin for the amount so mis- 
applied, Ibid, 

12. An executor, who has 
entered upon the dis- 
charge of his trust, cannot 
afterwards resign it. — 
Washington v. Blount, 

263 

13. A dishonest executor, 
who denies the receipt of 
the assets, accounts for 
neither principal nor in- 
terest, but converts all to 
his own use, is chargeable 
not only for interest, but 
for interest at the highest 
rate; and, therefore, an 
infant may well call foran- 
ual rests, or compound in- 
terest. Swindall v. Swind- 
all, 285 

FRAUDS. 

1. Where the real owners 
were present at a sale of 
slaves, sold as the proper- 
ty of another, but were 
ignorant of their title, they 
are not chargeable with 
fraud in not forbidding the 
sale, and will not be en- 
joined from asserting at 
law their title, of which 
they were subsequently in- 
formed. Tilghman v. 
West, 184 

2. Fraud cannot exist, as a 
matter of fact, where the 
intent to deceive does not 
exist, for it is emphatically 
the action of the mind, 
which gives it existence. 
Ibid, 

3. Where a party obtained 



goods, under an assurance 
that he would secure the 
payment by a deed of trust 
on a house and lot, con- 
veyed to him by bis moth- 
er-in-law, and he accord- 
ingly executed such a 
deed ; but, on the day of 
sale, according to the trust, 
the mother-in-law forbade 
the sale, and the debtor 
refused to have the con- 
veyance, which he had re- 
ceived from her,' proved 
and recorded. Held, that 
this was a clear case of 
fraud on the creditor, for 
which he was entitled to 
relief in Equity. Ayer v. 
Wright, 229 

4. Where the vendor of a 
slave has been informed, 
that the slave has been 
unsound, he is not bound 
to disclose it to his vendee, 
if he believes that the un- 
soundness does not still 
exist. Moral turpitude is 
necessary, to constitute 
the fraud. McEntire v. 
McEntire, 297 

GIFTS OF SLAVES. 

Where slaves are given by 
parol, the bailment ceases 
upon the death of the do- 
n^e ; and the posset^sion of 
the slaves, for three years, 
by those claiming in their 
own right under the will 
of the donee, vests in them 
the title. Richardson v 
Pridgen, 153 
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GUARDIAN & WARD. 

1. A receipt under seal will 
not avail as a defence to 
a bill brought to have an 
account against a guar- 
dian, by his former wards, 
on the ground of a mis- 
take, which the defendant 
admits. Fulton v Long, 

224 

2. Nor will the lapse of time 
bar such a bill, when, dur- 
ing the greater part of the 
time, the plaintiffs were 
under age and under cov- 
erture ; and especially 
where the defendant, 
claiming the benefit of 
such lapse, was the trus- 
tee of the plaintiffs, Ibid. 

HUSBAND AND WIFE. 

1. On the death of s, feme 
covert, entitled to choses 
iji action, administration 
should be taken out on her 
estate, for the purpose of 
paying her debts, if there 
be any, and lor distribut- 
ing the residue of her as- 
sets as the law directs. 
Patterson v. High, 52 

2. The husband has a right 
to such administration, but 
he may assign his right to 
another, Ibid. 

3. Although a husband is 
entitled exclusively to ad- 
ministration on his wife's 
estate, yet he cannot re- 
cover, as administrator, a 
chose in action, for which 
he had received full satis- 
faction previously to the 



grant of administration, 
unless it appears there are 
debts due from the wife's 
estate, and then an ac- 
count will be directed. 
Hilborn v. Hester, 55 
So, if he has, intention- 
ally, and with his privity 
and concurrence, permit- 
ted another to receive the 
amount of such choses in 
action of his deceased wife, 
Ibid. 

A term for years does not 
exclude the actual seisin 
of the husband and wife, 
whether they receive rent 
or not, since the posses- 
sion of the term is that of 
the reversioner ; and,there- 
fore, in such a case the 
husband is entitled to cur- 
tesy. Carter v. Williams, 
177 
A devised " that his plan- 
tation, called Eagle Falls, 
remain in possession of 
his wife during her wid- 
owhood, or until his son 
B arrived at the age of 
twenty-one ;" and that his 
negroes should be kept on 
the plantation during that 
period, or until one of his 
daughters M or C should 
marry. He then directs, 
how his negroes shall be 
divided among his wife 
and children, upon the 
happening of either of 
these events. He then 
proceeds, " I also give my 
three children all of my 
tract of land, called Eagle 
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Falls, one-third part of 
which is hereafter devised 
to my wife during her life, 
to them and their heirs to 
be equally divided ; the 
twQ-thirds of which is to 
be taken possession of im- 
mediately upon the mar- 
riage of my wife, and the 
other third at her death. 
I give to my wife one-third 
of the plantation called 
Eagle Falls, durins her 
natural life, it being m lieu 
of her dower. Should 
either of my children die, 
my will is, that the portion 
or portions of the child or 
children dying shall be di- 
vided between my wife 
and my surviving child or 
children." After the death 
of her father, the daugh- 
ter M married, had issue, 
and died before her broth- 
er B arrived at the age of 
twenty-one, and in the 
lifetime of her mother, — 
Ibid. 
7. Held, that, as to the one- 
third of the planation left 
to the widow of the testa- 
tor, M never had any sei- 
sin and therefore her hus- 
band has no right by cur- 
tesy ; that, as to the other 
two-thirds, the widow had 
only a term of years, as 
her estate was determina- 
ble at all events upon her 
son's arrival at the age of 
twenty-one ; that the sei- 
sin in the freehold was 



therefore in M, as one of 
the devisees, during her 
Ufetime, and consequently 
her husband was entitled 
to his estate in curtesy 
therein ; and that the sur« 
vivorship, mentioned in 
the last clause of the will, 
must refer to the death of 
the testator. Ibid, 

8. Although a deed from a 
husband to his wife, for 
slaves, cannot have the ef- 
fect of vesting a title in 
her, yet it amounts to a 
declaration of trust in her 
favor. Huntly v. Hunt- 
lyy 250 

9. The words " sole and se- 
parate use" are those most 
appropriate, to create a 
separate estate in a mar- 
ried woman, independent 
of her husband. Good- 
rum v. Goodrum, 313 

10. Indeed each of those 
terms, " sole," " separ- 
ate," has been held suffi- 
cient for that purpose, and 
especially when coupled 
with that of " disposition' 
by the wife. Ibid, 

11. The trust will not be al- 
lowed to fail for the want 
of a trustee : if necessary 
the executor of the will 
devising such an estate, 
would be held to be the 
trustee. But, on applica- 
tion of the wife, a Court 
of Equity would appoint 
any other fit and proper 
person to be trustee. Ibid. 
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INJUNCTIONS. 

1. Where a bill of injunction 
is filed to prevent irrepa- 
rable in|ury, and the case, 
as it appears on the bill, is 
a proper one for the inter- 
ference of the Court, if 
any of the material facts 
are denied in the answer, 
the Court will not dissolve 
the injunction upon the 
bill and answer alone, but 
hold it over, until proofs 
are taken, or the matters 
in dispute, if questions of 
law, are decided in a Court 
of law. Purnell v. Dan- 
iel, 9 

2. The jurisdiction of Courts 
of Equity to interfere, by 
injunction, in the case of 
private nuisance, is of re- 
cent origin, and is always 
exercised sparingly and 
with great caution ; be- 
cause, if, in fact, there be 
a nuisance, there is an 
adequate remedy at law, 
by successive actions on 
the case. Simpson v. Jus- 
tice, 115 

3. Where it is not cer- 
tain, but only contingent, 
whether the act of the de- 
iendant, sought to be en- 
joined, will be a nuisance 
or not, the Court will not 
interfere, until the fact of 
"nuisance" has been es- 
tablished by action at law, 
Ibid. 

4. Where a party does not 
take out an injunction in 
the first instance, but per- 



mits the other party to go 
on, erecting the buildings, 
&c., from which a nui- 
sance is anticipated, if, at . 
the hearing, he prays for 
a perpetual injunction, he 
must do so, on the ground, 
that, in the meantime, the 
fact of ''nuisance'' has 
been established by an ac- 
tion at law, or, at all 
events, he must support 
his application by strong 
and unanswerable proof 
of nuisance. Ibid. 

5. Whether a Court of Equity 
will interfere in a case at 
law, where the verdict 
was obtained by the testi- 
mony of a witness, which 
was known to be false by 
the party using it, and 
which the opposite party 
had no means of contra- 
dicting at the trial, or in 
time to support a rule for 
a new trial, and with the 
further ground offered, 
that the false witness has 
been ' prosecuted for per- 
jury, or has absconded so 
as not to be answerable to 
the . process of the law : 
Query? Dyche v. Pat- 
ton, 296 

6. When the answer to a 
bill of injunction is re- 
sponsive to its allegations 
and not evasive, and posi- 
tively denies the truth of 
the facts set forth in the 
bill, the injunction must 
be dissolved, Ibid, 

7. A motion to dissolve an 
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injunction, until the de- 
fendant has filed ' his an- 
swer is irregular. At all 
events, such a motion 
ought not to be enter- 
tained, after a general de- 
murrer has been set 'down 
for argument and before 
the argument. Ransom 
V. Shuter, 304 

JURISDICTION. 

1. A Court of Equity will 
not take jurisdiction, sim- 
ply to put a construction 
on a deed or devise of land; 
because that is a pure le- 
gal question. But when a 
case is properly in a Court 
of Equity, under some of 
its known and accustom- 
ed heads of jurisdiction, 
and aquestion of construc- 
tion incidentally arises, 
the Court will determine 
it, it being necessary to do 
so, in order to decide the 
case. Simmons v. Hend- 
rick, 84 

2. Where a plaintiff alleged 
that he had placed a note 
for collection in the hands 
of a constable, who had 
transferred it to a third 
person, upon his promise 
to pay it: Held, that he 
could not support a bill in 
equity, either against the 
original debtor or the 
third person. Mclntire v. 
Reeves, 150 

LIFE ESTATE. 
1. In estimating the relative 



value of a life-estate and a 
remainder or reversion in 
real property, there is no 
general rule which can be 
properly applied in this 
State. Every case must 
depend upon its own pecu- 
liar circumstances, to be 
weighed and adjudged on 
a reference to the Clerk. 
Atkins V. Kron, 1 

2 . If exceptions are taken to 
the report, the court will 
only look to the evidence 
produced before the clerk ; 
and, if not satisfied, will 
refer the case back for 
other and fuller proof. 

Ibid, 

3. The best mode, in cases 
of this kind, when the par- 
ties are upon an equal 
footing, so far as regards 
the protection of their in- 
terests, is to have a sale of 
the premises, after which 
the relative estimate can 
be easily made, i bid, 

4. Where a creditor has a 
lien upon a life estate, 
either in slaves or money, 
held by a trustee in trust 
for the debtor, the Court 
may order a sale of such 
life interest in satisfaction 
of the claim. Forbes v. 
Smith, 30 

5. Where premises devised 
to A for life, remainder to 
B, are insured, and after 
the testator's death, are 
consumed by fire and the 
insurance paid : Held, that 
Ay the tenant for life, is 
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entitled to the interest on 
the insurance money, in 
lieu of her right to the 
premises devised, during 
. her life, and after her 
death, the principal is to 
be paid to B, the remain- 
derman ; that the execu- 
tors are not authorised to 
pay the money to A, but 
it is their duty to keep it 
secure, paying to A the 
interest annually, and that 
the premiums of insurance 
are aproper charge against 
A and B. Graham v. 
Roberts, 99 

6. The increase of the per- 
sonal property, except in 
the case of slaves, belongs 
to the tenant for life, as a 
compensation for the trou- 
ble and expense of taking 
care of the original stock. 
Saunders v. Haughton, 

217 

7. But it is settled in our 
State, that, where such 
property is of a perishable 
nature or may be consum- 
ed in the use, it is the duty 
of the executor to sell it, 
and pay over the interest 
only to the tenant for life. 
Ibid. 

8. Where that is not done, 
but the property itself is 
delivered to the tenant for 
life, the increase, such as 
of cattle, etc., belongs to 
him, and the remainder- 
man is only entitled to tHe 
original stock. Rid, 



LIMITATIONS AND 
LAPSE OF TIME. 
L The objection, that the 
equity of a plaintiffs bill 
to have a division of slaves 
is barred by^ long adverse 
possession, may be taken 
by a demurrer. Williams 
V. Harrell, 123 

2. The fact, that the adverse 
possession, relied upon to 
bar a plaintiff, v^as com- 
menced and continued un- 
der a mistake as to the 
rights of the parties, is not 
an " avoidance" of its le- 
gal effects, Ibid. 

3. The neglect to prosecute 
a legal claim within the 
proper time, though aris- 
ing from mistake, amounts 
to laches, and the party 
must abide the consequen- 
ces, unless the other party 
either agreed not to take 
advantage of the delay, 
or contributed to bring a- 
bout the delay. Lyon v. 
Lyon, 201 

MARRIAGE AGREE. 
MENTS. 

1. Marriage articles are not 
considered as settlements, 
and, as such, to be taken 
as fully and duly express- 
ing the well considered 
and final family arrange- 
ments by persons about to 
enter the marriage state. 
Hooks v. Lee, 157 

2. Such contracts are con- 
sidered, in a Court of 
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Equity, as but notes of 
the heads of an agree- 
mettt, in its nature execu- 
tory, and the trusts cre- 
ated by it are to be favor- 
ably moulded by the 
Court, so as to effectuate 
the intention of the par- 
ties, in reference to the 
provisions for themselves, 
for the issue of the mar- 
riage, and such other per- 
sons, as are apparently 
within the contemplation 
of the parties. Ibid, 

3. They may be modified, 
so as even to have the 
chasms in them, in not 
providing, for example, for 
particular events, sup- 
plied, when requisite to 
eflFectuate the general in- 
tention, if it can be col- 
lected, either from the lan- 
guage of the instrument, 
or from the stipulations 
usually inserted in such 
agreemients, or from the 
condition of the particular 
contracting parties, Ibid. 

4. The opinion given in this 
case, at December Term, 
1850, (see 7 Ire. Eq. 83,) 
re-examined and confirm- 
ed. Ibid, 

5. Whether an infant fe- 
male can or cannot bind 
her land by marriage a- 
greement, yet, if lands 
to which she is enti- 
tled, with others, as ten- 
ant in common, be sold 
for partition, under an or- 
der of a Court* of Equity, 
a contract made by her» 



she being an infant, for 
the conveyance of the 
fund arising from such 
sale, in consideration of 
marriage, will not be sup- 
ported, where it apj>ears 
that she was under a mis* 
apprehension of her rights, 
and believed that the fund 
constituted personal and 
not real estate. Satter- 
Jield V. Reddick, 265 

6. An infant female may 
settle her personalty at 
marriage, on the ground 
that it cannot be to her 
prejudice, but must be to 
her advantage, if it secure 
to her or her issue any- 
thing, since, without the 
settlement, the whole 
would go to the husband, 
absolutelv, on the mar- 
riage. Ibid, 

MORTGAGES 
1. What facts are sufficient 
to show, that a deed, ab- 
solute on its face, was in- 
tended as a mere security 
for money. Moore v. 
Ivey, 192 

2* Where a bill is filed for 
the purpose of having a 
deed, absolute on its face, 
declared merely a securi- 
ty, and the answer denies 
directly an agreement for 
redemption, and avers pos- 
itively a purchase, such a 
deed and answer consti- 
tute a defence, not, indeed, 
conclusive under all cir- 
cumstances, but, at the 
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least, not to be repelled, 
but by the clearest and 
most cogent proofs from 
facts and circumstances, 
Ibid. 

3. Even before our act of 
1826, a presumption of sat- 
isfaction of a mortgage 
would arise after the lapse 
of twenty years, there 
having bf*en no demand 
of payment of either prin- 
cipal or interest, and the 
mortgagor remaining in 
possession. And, after 
such delay unaccounted 
for, a bill for foreclosure 
would not lie. Roberts v. 
Welch, 287 

4. Since the act of 1826, 
Rev. Stat. ch. 65, sec. 14, 
such presumption, under 
the like circumstances, a- 
rises within ten years af- 
ter the forfeiture of said 
mortgage, or last payment 
on the same, and it is only 
necessary that, in the an- 
swer to a bill for foreclos- 
ure, the fact of payment 
be averred, and the pre- 
sumption insisted on. Ibid. 

MULTIFARIOUSNESS. 
A bill is multifarious, where 
several plaintiffs demand, 
by one bill, several mat- 
ters, entirely distinct and 
separate, or when, in the 
same bill, several matters 
of distinct natures, are de- 
manded against different 
defendants. But when 
all the matters charged. 
Vol. 8.— 68k. 



constitute but one whole 
transaction, then the bill is 
not multifarious; and all 
the persons, mixed up in 
the transaction, and hay- 
ing an interest in the sub- 
ject matters, must be 
made parties, to avoid 
multiplicity of suits. Ayer 
V. Wright 229 

PARTIES. 

1. If a deed of trust pro- 
vides for the payment of 
one creditor, in the first 
place, and then provides 
for the payment of other 
creditors as a second class, 
the first creditor may call 
on the trustee for an ac- 
count and for payment, to 
the extent of the trust 
fund, without making the 
creditors of the second 
class parties. Smith v. 
Turrentine, 185 

2. But when the deed pro- 
vides, that any payment, 
made by the bargainor, is 
to be credited, m extin- 
guishment of the debt, on 
which it is paid, the cred- 
itors of the second class 
are interested in the a- 
mount of such payment, 
and are, therefore, neces- 
sary parties, in order that 
they may be bound, and 
the trustees protected, — 
Ibid, 

3. Where an objection, for 
the want of parties, is tak- 
en in the Supreme Court 

, for the first time, it is al- 
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most " a matter of course," 
to remand the case at the 
costs of the plaintiff. But 
where the defendant is 
a trustee, answers fully, 
states the conflicting 
clainf)s of the plaintiffs and 
others to the trust fund, 
and asks that, for his pro- 
tection, these others may 
be made parties, but the 
plaintiffs urge the case to 
a hearing, without making 
such parties, this Court 
will not remand for that 
purpose. Ibid, 

4. A cestui que trust may 
call the trustee to account 
without making any per- 
son a party, with whom 
the trustee, in violation pf 
his duty, has seen proper 
to divide the fund ; or he 
may, if he thinks proper, 
join such person as a par- 
ty defendant. Felton v. 
Long, 224 

5. One who, acting solely as 
an agent, receives a deed 
in his own name, and then 
conveys to his principal, 
need not be made a party 
to a bill by his principal. 
Ayers v. Wright, 229 

PARTITION. 
1. When the estate devised 
is a legal one, and the 
question of construction, 
disputed between the par- 
ties, is a legal one, a bill 
for partition of land will 
not lie. Maxwell v Max- 
well, 25 



3. 



4. 



Nor can a bill for parti- 
tion of land be sustain- 
ed, which states a legal 
controversy between the 
plaintiff and the defen- 
dant, Ibid, 

A bill for partition of laud 
should allege a seisin or 
possession in the defen- 
dant, and in the plain tifis 
themselves, Ibid, 
Where a testator left to 
A "eighty acres of land» 
the place on which he 
lives, getting his comple- 
ment on the north side," 
and to B "the remainder 
of the place on which A 
lives :" Held, that A and 
B were, so far, tenants in 
common, as to pive juris- 
diction to a Court of Equi- 
ty to decree a partition, 
and, for that purpose, to 
establish a dividing line, 
having a survey made un- 
der the direction of the 
Clerk and Master. Sim- 
mons V. Hendricks, 84 
A judgment at Law and 
a decree in Equity, in 
cases of partition, are both 
equally conclusive, in re- 
spect to the thing in which 
the pa ties had, or admit- 
ted, or it was declared 
they had, an estate in 
common, and also in re- 
spect to the share, to 
which each was entitled, 
and to the parcel allotted 
to each, as his share in 
severaltv, Stewart v Mi- 
xell, ' 242 



INDEX. 



885 



6. Wherefore a bill can- 
not be supported, to set 
aside a decree formerly 
made between the parties, 
though it be alleged, that 
the facts then admitted 
and found by the Court, 
and on which the decree 
was founded, did not in 
fact exist. Ibid. 

PARTNERS. 
Where two partners agree 
to dissolve their copart- 
nership, and divide ac- 
cording to their separate 
interests, &c„ and the di- 
vision is made, the proper- 
ty allotted to each be- 
comes his separate proper- 
ty, and neither of them, 
upon his liability for the 
debts, or his payment ol 
them, has any lien upon 
the property which he 
agreed the other might 
take, as his separate pro- 
perty. He has no reme- 
dy therefore, in equity. — 
Holmes v. Hawes, 21 

SLAVES. 

1. It has loni; been the estab- 
lished law in this State, 
that the increase of slaves 
belongs to the remainder- 
man, and not to the te- 
nant for life of the mother. 
Patterson v. High^ 52 

2, The law requires no par- 
ticular words, whereby a 
slave is to be conveyed in 
a bill of sale. If the words 
clearly evidence a sale, it 



is sufficient. 
Lanier, 



Respass v, 
281 



SURETIES. 

1. Where a deed of trust is 
given to secure two sepa- 
rate creditors, not being 
co-sureties, one, who re- 
ceives part payment of 
what is due him, is not 
bound to carry that into 
the trust account, unless, 
after deducting that pay- 
ment the trust property is 
more than sufficient to sat- 
isfy his debt. Ingram v. 
Kirkpatricky 62 

2. Where a suit is brought 
at law against two per- 
sons, a finding of the Jury, 
that one of the. defendants 
is principal, and the other 
surety, if binding at all 
between the parties, does 
not in equity establish the 
relation of suretyship, 
Lowder v. Noding, 208 

TENANTS IN COMMON. 

In an account between ten- 
ants in common of land, 
used for getting timber, 
the value of the timber, 
while growing, is to be 
taken as the rule of valu« 
at ion. Walling v Bur- 
roughs, 60 

TRUSTEES AND CES- 
TUI QUE TRUSTS. 

1. When property is con- 
veyed to a creditor, in 
trust to be sold for the 
benefit of himself and oth- 
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er creditors, the trustee is 
entitled to charge commis- 
sions for making the sale 
and disbursing the pro- 
ceeds, and a commission 
of two and a half per cent 
J, is not too large. Ingram 
V, Kirkpatricky 62 

2. A trustee is not generally 
liable for costs; but, where 
the contest relating to the 
execution of the trust in- 
volves his personal inter- 
ests and the decision is a- 
gainst him, it is the gen- 
eral rule that he should 
pay the costs of the con- 
troversy, Ibid, 

3. Creditors, secured by a 
deed of trust, accepted by 
the trustee, may require 
the execution of the trusts, 
though not privy to the 
execution ot the deed. 
Smith V. Turreniine, 185 

4. In settling the accounts of 
a Trustee, he should be al- 
lowed not only reasonable 
commissions, but also ac- 
tual expenses. Clark v. 
Hoyt, 222 

5. When the Master, in his 
report, allowed the Trus- 
tee nothing for his expen- 
ses, but a greater amount 
of commissions than had 
been stipulated by the 
parties, if, upon the whole, 
the Trustee receives no 
more than a fair compen- 
sation, the Court will not 
disturb the report. Ibid. 

6. Where, by agreement, 
property is to be held in 



trust, the trustee ^ is not at 
liberty to assume tlie jk>- 
sition of an adversary, iand 
cannot make a title to him- 
self by the length of his 
possession ; becauso he 
holds for another, and not 
for himself, and continues 
to be bound by the origi- 
nal agreement HzLTttly 
V. Huntly, 250 

UNIVERSITY. 

1. The act of 1850, ch. 62, 
directing the personal es- 
tate of any deceased per- 
son, that might remain in 
the hands of an executor 
or administrator for seven 
years, unclaimed, &c., to 
be paid over to the Presi- 
dent and Directors of the 
Literary Board, is not 
unconstitutional, though 
such property, as might 
accrue, had been directed 
to be paid to the Univer- 
sity, by the acts of 1784 
and 1809, Rev. Stat., ch. 
46, sec. 20. University 
v. Maultsby, 257 

2. It is competent for the 
Legislature to enact, that 
an administrator should, 
after a reasonable time, 
p^y an unclaimed aurplus 
of the estate to any per- 
son, charged by law with 
the keeping and securing 
of the same, for the bene- 
fit of the creditors and 
next of kin. And they 
may, when they think pro- 
per, from time to time, 
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change such depository. 
Ibid, 

8. The University of North 
Carolina is a public insti- 
tution and body politic, 
and, therefore, subject to 
the Legislative control. 
It was not only, originally, 
the creature of the Legis- 
lature, but it is absolutely 
dependant upon the Le- 
gislative will for its con- 
tinuing existence. Ibid, 

4. The fact, that private do- 
nations have been made 
to the University, does 
not alter the nature of the 
foundation, nor the char- 
acter of the corporation. 
Ibid, 

VENDOR AND VEN- 
DEE. 

1. A purchaser at a SherifTs 
sale cannot protect him- 
self against an Equity, on 
the ground that he had 
not notice ; for the SheriS 
can sell, and the purcha- 
ser acquire, nothing but 
the interest in the estate, 
which the defendant in the 
execution had, as it then 
existed. Reed v Kinna- 
man 13 

2. Where a vendor retains 
the title of premises sold, 
as a security for the pur- 
chase money, and the 
vendee, after paying a 
large portion of the mo- 
ney, dies in embarrassed 
circumstances, leaving in- 
fants, his heirs at law, and 



the vendor then enters on 
the premises, taking and 
keeping possession of them 
not merely for the purpose 
of securing and providing 
for the payment of his 
debts, but claiming themr 
as his own, both in law and 
equity, upon the ground 
that the contract of sale 
is annulled by the ina- 
bility of the vendee and 
his heirs ; Held, that such 
entry must be considered 
as a tort, and that the 
vendor became a^trustee 
for those entitled in e- 
quity, and that he is to 
be held accountable for all 
he made, or ought with 
proper diligetice to have 
made, out of the premises, 
while they were so in his 
possession. Cole v. Ty» 
son, 170 

3. When a contract for the 
sale of land is rescinded, 
the vendee is entitled to 
be discharged from the 
paymsnt oi the purchase 
money he had promised, 
and, consequently, to have 
his bond he had given to 
secure it surrendered ; as 
the consideration for it 
had thus failed. For, al- 
though the failure of the 
consideration of a bond is 
not a discharge of it in 
law, and cannot be inquir- 
ed into there; yet it is 
otherwise in equity, be- 
cause, here, the debt is 
considered to arise out of 
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the original contract of 

Eurchase, and the bond to 
e only a security for it. 
Lomder v. Noding, 208 
, The rule in Equity is, 
that a vendor, cannot, 
with a good conscience, 
coerce the payment of the 
whole purchase money, 
when there was fraud in 
the sale, and leave the 
vendee to pursue a person- 
al action at law for the 
uncertain damages, which 
a jury might assess, for the 
fraud in selling what did 
not Belong to the vendor, 
but, on the contrary, the 
vendee has the right of 
withholding so much of 
the purchase money, as 
will re-imburse him for his 



loss, because, to that ex- 
tent, the consideration has 
failed in his own hands, 
against the loss impending 
over him. Ransom v. 
Shuhr, 304 

5. In such a case, the con- 
tract remaining unexecu- 
ted, the Statute of Limi- 
tations has no application. 
Ibid. 

WIDOWS. 
A widow cannot claim her 
year's allowance in a 
Court of Equity. It is a 
legal right and must be 
prosecuted in a legal 
Court, as prescibed by the 
Statute. Lyon v. Lyon^ 
201 
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